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NEW-YORK, MAY, 1846. 


[Monruty Parr. 





RESTRAINT OF TRADE. 


In the celebrated case of Mitchell v. 
Reynolds, 1 Peere Wms., the Court of 
Queen’s Bench determined that a bond, 
or promise to restrain one-self from trad- 
ing in a particular place, when made upon 
reasonable consideration, was good. But 
it was held that it would not have been 
so without such sufficient consideration to 
support it; neither would it have been 
binding if the object of it had been to pro- 
hibit the obligor from trading at all; the 
universality of such an interdiction being 
inconsistent with the plain dictates of 
public policy. The ph oom on this oc- 
casion was pronounced in 1711, by Lord 
C. J. Parker, afterwards the famous Lord 
Chancellor Macclesfield. 

The summary of the principle on which 
the case to which we are referring was 
decided, is thus expounded by his Lord- 
ship: ‘ The general question upon this 
record is, whether this bond, being made 
in restraint of trade, be good? And we 
are all of opinion that a special consider- 
ation being set forth in the condition, 
showing it was reasonable for the par- 
ties to enter into it, the same is good; 
and that the true distinction of this case is 
not between promises and bonds, but be- 
tween contracts with and contracts without 
consideration. Wherever a sufficient con- 
sideration appears to make it a proper 
and an useful contract, and such as can- 
not be set aside without injury to a fair 
contractor, it ought to be maintained. 
But, however, with this constant diversity, 
namely, that where the restraint is gener- 
al, not to exercise a particular trade 
throughout the kingdom, and where it is 
limited to a particular place, for the for- 
mer of these must be void, being of no 
benefit to either party, and only oppres- 
sive to one of them.” It is therefore ne- 
cessary to show the consideration, and the 
decision of the court will be governed by 
the special matter shown; the presump- 





tion leaning always against such con- 
tracts, and in favor of honest industry ; 
there being a mischief in them, not only 
private, as preventing a man from gaining 
his livelihood, but public, as effecting the 
general prosperity of the realm. And this 
will account for all the older resolutions 
to be found in the books on the subject, 
and will even, as Lord Macclesfield ob- 
served, excuse the vehemence of Judge 
Hall, (Year Book, 2 Hen. V. a fol. quin- 
to.*) For suppose, as that case seems to 
be, that a poor weaver, having just met 
with a great loss, should in a fit of passion 
exclaim against his trade, and declare that 
he would not follow it any more, &c., at 
which instant some designing fellow 
should work him up to such a pitch as for 
a trifling matter to give a bond not to 
work at it again; and afterwards, when the 
necessities of his family and the cries of 
his children send him to the loom, should 
take advantage of the forfeiture and put 
the bond in suit. I must own I think this 
is such a piece of villany as it is hard to 
find a narae for; and therefore I cannot 
but approve of the indignation that Judge 
expressed, though not his manuer of ex- 
pressing it.” 

There does not appear to be any suffi- 
cient reason why the rule applicable to 
trades should not also apply to professions. 
In dealing with a case of*the latter de- 
scription, Lord Langdale, M. R., upon an 
agreement by a solicitor, for a valuable 
consideration, not to practice in that char- 
acter in any part of Great Britain for 
twenty years, granted an injunction to re- 
strain him from doing so; but not with- 
out some expressions of reluctance, his 
Lordship saying, “There was something 
in all contracts of this nature of which he 
entertained some doubt.” Lord Eldon 


7 
* Hall it appears expressed himself thus:—‘ A 
ma intent vous purres aver demurre sur luy que le 
obligation est void eo que le condition est, en 
countre common ley ; et per Dieu si le plaintiff fuit 
icy il irra al prison tang; il ust fait fine au Roy.” 
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it would appear was similarly impressed. 
The great question in all such cases is, 
whether the restraint is reasonable. The 
language of Tindal, C. J.,in Horner v. 
Greaves, 7 Bing. 743, is characteristically 
sagacious :—‘‘ We do not see how a bet- 
ter test can be applied to the question 
whether this is or is not a reasonable re- 
straint of trade, than by considering 
whether the restraint is such only as to 
affurd a fair protection to the interests of 
the party in favor of whom it is given, and 
not so large as to interfere with the inter- 
ests of the public. Whatever restraint is 
larger than the necessary protection of 
the party, can be of no benefit to either. 
It can only be oppressive ; and if oppres- 
sive, it is in the eye of the law unreason- 
able. Whatever is injurious to the inter- 
ests of the public, is void on the ground 
of public policy.” 
ow Lord Langdale, adopting this text, 
held, that as regarding the public interest 
it could not be said that the mere exclu- 
sion of one attorney, however able, would 
operate injuriously ; and, as regarded the 
other question,—the protection of the 
party with whom the centract had been 
made,—his Lordship observed, that the 
business of an attorney might be carried 
on by correspondence or by agents; and 
as it had been decided that an interdiction 
against practicing within 150 miles was 
not unreasonable, he did not see why the 
injunction sought here ought not issue. 
In arecent case Nicholls vy. Stretton, 7 
Beav. 42, the same noble and learned 
person, proceeding on similar reasoning, 
granted an injunction as between two so- 
licitors, perpetually restraining one of 
them from interfering or intermeddling 
with or being concerned as an attorney, 
agent, or otherwise for any client or cor- 
respondent of the other, or of his partner, 
in the business of an attorney, solicitor, 
or conveyancer. It is to be observed, 
however, that an appeal was taken against 
this last decision of Lord Langdale ; and 
upon the hearing a case was directed to a 
court of law.* 


* We understand this case will shortly be tried. 
So soon as we get the decision, we shall lay it be- 
fore our readers. 





Practical Points. 


_ 


BROK ER—CONTRACT—NEGLIGENCE— 
DAMAGES. 


In January, 1836, the plaintiffs, linseed- 
crunchers at Branbridges, in Kent, em- 
ployed the defendant, an oil-broker in 
London, to sell for them certain quantities 
of linseed oil. A sale was effected by the 
defendant, to whom the plaintiff consign- 
ed the commodity to be delivered by him to 
the buyer upon payment of the price. The 
defendant, however, notwithstanding this 
special agreement, delivered the oil with- 
out receiving payment; and the action 
was brought to recover damages in re- 
spect of the loss consequently sustained. 
The cause was tried before Lord Denman, 
and the jury returned a verdict for the 
plaintiffs. The defendant moved in ar- 
rest of judgment, on the ground that the 
declaration which was in case, and did 
not state a good cause of action; and 
judgment went for the defendant. But 
upon a writ of error in the Exchequer 
Chamber, that judgment was reversed. 
The defendant thereupon carried the case 
by a further writ of error, to the House 
of Lords ; where, after copious argument, 
the following opinions were delivered :— 

Lord Brougham :—‘ It appears to me 
that the Court of Exchequer Chamber 
has come to a right conclusion, which 
renders it wholly unnecessary, in the view 
I take of the case, to ask whether the 
Court of Queen’s Bench was right in its 
notion of the office of a broker, namely, 
that he was not to do more than to make 
contracts ; that he was not to obtain ready 
money price for the goods he should sell, 
or even to sell goods consigned to him, 
which, indeed, is rather the office of a 
factor or a consignee than of a broker. 
But a broker, besides making contracts 
and passing the property in goods which 
are his proper functions, may specially 
contract to act as factor or consignee. 
He may thus contract to receive the con- 
signments upon the trust reposed in him ; 
he may undertake to have the control 
over the goods, and to deliver them for 
the price stipulated ; which in this case 
was a ready-money price. The breach 
is, that he delivered them on credit, where- 
by the plaintiffs were damnified. I think 
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the authorities show that this declaration 
is, after verdict, sufficient. After verdict, 
the absence of technical words is imma- 
terial. It is enough that there is an aver- 
ment that the undertaking of the defend- 
ant has not been fulfilled, and that, in con- 
sequence, loss has accrued to the plain- 
tiffs.” 

Lord Cottenham assented to the law 
laid down by the Chief Justice, (Tindal,) 
in delivering the judgment of the Court of 
the Exchequer Chamber, namely, ‘* That 
the duty of the defendant arose from his 
express contract so stated in the declara- 
tion, and not simply from his character of 
broker.” “It is said (the noble and 
learned lord proceeded) that the proper 
remedy would have been by an action of 
assumpsit, and not by an action of the 
case. The authorities referred to dis- 
prove that proposition altogether, demon- 
strate that the proceeding here resorted to 
was the proper one, where there were du- 
ties imposed upon the pagty by an ex- 
press contract, which duties were distinct 
from the ordinary duties of brokers as 
such,” 

Lord Campbell concurred. Judgment 
of the Exchequer Chamber affirmed with 
costs. Brown v. Boorman, 11 Clar. and 
Fin. 1. 





ARREST—SHERIFF—ILLEGAL ENTRY. 


A sheriff’s officer for the purpose of arrest- 
ing a woman under a ca. sa. entered and 
searched the house of a third person. It 
turned out that the woman was not in the 
house at the time; and this entry was 
therefore decided to be illegal, although 
the woman resided there immediately be- 
fore the entry, and the officer had reason- 
able cause to suspect that she was in the 
house. Alderson, B. observed :—* A par- 
ty who enters the house of a stranger, to 
search for and arrest a defendant, can be 
justified only by the event. If a sheriff 
enters the house of the defendant himself, 
for the purpose of arresting him or taking 
his goods, he is justified if he has reason- 
able grounds for believing that the party 
or his property is there; but here the 
party to be arrested was not found in the 
house of the plaintiff, and therefore the 
defendants were not justified. Morrish 
v. Murrey, 13, Mees. and W. 52, 


PROMISE TO PAY MADE BY BANKRUPT 
BEFORE CERTIFICATE—EFFECT OF. 


A case of very considerable importance 
was some time since decided in the Ex- 
chequer of Pleas, in England, to which 
we would wish to call the attention of 
the profession. 


A bankrupt, after a fiat was issued 
against him, and only three days before 
obtaining his certificate, gave a creditor a 
written memorandum, whereby, in con- 
sideration of services performed before 
the bankruptcy, the bankrupt promised to 

ay the creditor his debt by instalments 
of £76 13s. 4d. each, payable at future 
specified periods. One of the instalments 
being over-due and unpaid, an action was 
brought to recover the amount, to which 
the defendant pleaded never indebted, 
and his bankruptcy. The case came be- 
fore the court upon a rule to substitute a 
verdict for the plaintiff for £76 13s. 4d. 
or for a nonsuit. 

It was admitted, as a proposition es- 
tablished by many cases, that a debt, 
though barred in law by the certificate, 
constituted a sufficient consideration for a 
promise to pay it; and it was agreed, that 
by the provisions of the statutes, the pro- 
mise must be in writing ; that is, must be 
clearly expressed so as to bind the bank- 
Tupt personally ; and that it must appear 
from it that the bankrupt undertook to 
pay notwithstanding his certificate. 

On the part of the defendant it was con- 
tended, that the promise made by him 
was invalid, inasmuch as it was made be-’ 
fore the certificate, and that the certifi- 
cate operated as a statutory release, and 
rendered the promise no longer obligato- 
ry; whilst on the other hand it was ar- 
gued, that where there was the same con- 
sideration to support a promise made 
before and after the certificate, there was 
no distinction in principle between the one 
promise and the other. 

The Court, after consideration, was 
unanimously of opinion, that a promise 
made before the certificate, was equally 
binding with a promise made after it ; but 
it must be a promise that the bankrupt 
himself, and not his estate, which was 
distributable amongst his creditors, should 
pay, and it must be an unequivocal pro- 





mise to pay, notwithstanding his certifi- 
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cate. A promise made before the certi- | plied for, and in March, 1843, obtained a 


ficate was more open to suspicion that it 
was made upon an illegal consideration, 
and made it more doubtful whether the 
bankrupt engaged to pay notwithstanding 
his certificate ; but when these objections 
did not arise, the promise was one which 
might be enforced at law. In the present 
case, the meaning of the bankrupt’s en- 
gagement admitted of no doubt, and the 
court therefore directed the verdict to be 
entered for the plaintiff for £76 13s. 4d., 
the instalment due when the action was 
brought. 











3n Chancery. 


Before the Honorable RUEBEN H.WALWORTH, 
Chancellor of the State of New-York. 


Wuuiam H. Accotr v. Exias Avery, 
ET AL.— March 3, 1846. 


BANKRUPT’S DISCHARGE AFTER DECREE, EF- 
FECT OF—HOW TO BE TAKEN ADVANTAGE 
OF — EXECUTION ISSUED ON A DECREE 
AGAINST BANKRUPT IRREGULAR—METHOD 
OF CONTESTING VALIDITY OF DEFENDANTS 
DISCHARGE AS A BANKRUPT. 


Where a suit is commenced against a Bankrupt 
subsequent to his obtaining his discharge, he 
should set up his discharge asdefence. And 
where a suit is pending at the time his dis- 
charge is obtained, he should set up his discharge 
as a bar to the further continuance of the suit. 

Where a bankrupt has lost the benefit of his dis- 

~ charge by his own neglect, the court will not 
release him on motion; but where a judgment 
or decree is obtained subsequent to the discharge, 
which is binding on the bankrupt and his pro- 
perty, although he has had no opportunity to set 
up his discharge, the court will relieve him up- 
on a summary application. 

It is irregular to issue execution upon a judgment 
or decree which is prima facie no longer in ex- 
istence as a subsisting debt against a bankrupt 
or his property, without previously applying to 
the court upon notice to him. 

The appropriate remedy of a complainant in this 
court, pointed out where he wishes to contest 
the validity of the bankrupt’s discharge and cer- 
tificate. 


Turs was an appeal from an order of the 
Vice Chancellor of the eighth circuit. 
Subsequently to the entry and docketing 
of the decree for the deficiency in this 
ease, Avery, one of the defendants, ap- 





discharge under the bankrupt act. In 
November, 1843, the complainants, with- 
out any previous application to the court 
for leave to take out execution against 
Avery or his property, issued a fi. fa. 
against the real and personal estate of 
both defendants generally ; including the 
real estate of which they were seized 
when the decree was docketed, in Janu- 
ary, 1840, or at any time since. Under 
that execution the sheriff levied upon 
the personal property of the defendant 
Avery, which he had acquired subsequent 
to his discharge. Avery thereupon ap- 
plied to have the execution set adhe 
against him, and for a perpetual stay of 
proceedings against him upon the decree, 
&c. In opposition to this motion the 
complainants produced affidavits tending 
to show that Avery’s discharge was pro- 
cured by a fraudulent concealment of his 
property. The vice-chancellor directed a 
reference to a master to take proof of the 
facts and circumstances stated in the affi- 
davits; reserving the decision of the 
questions involved in Avery’s application 
until the coming in of the master’s report. 


A. Taber, for appellant. 
H. R. Selden, for respondents. 


Tue Cuancettor.—Where a suit is 
commenced against a bankrupt subse- 
quent to his discharge, it is his duty to set 
it up as a defence, so as to give the ad- 
verse party an opportunity to impeach it 
for fraud, if he wishes to do so. He must 
also set up the discharge in a suit pending 
against him at the time it is obtained, as a 
bar to the further continuance of the suit 
to obtain satisfaction of the debt of him 
personally, or out of his future acquisi- 
tions: provided the situation of the suit 
is such as to enable him to set up such 
defence. 

In cases of this kind the court will not 
relieve the bankrupt on motion, where he 
has lost the benefit of the discharge by his 
own neglect. But where a judgment or 
decree obtained subsequent to the dis- 
charge is binding on the defendant and 
his property, although he has had no op- 
portunity to set up such discharge, the 
court, upon a summary application, will 
give him relief. 

It is irregular to issue an execution 
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upon a judgment or decree, which is pri- 
ma facie no longer in existence as a sub- 
sisting debt against the defendant or his 
property, without a previous application 
to the court, and upon due notice to the 
discharged bankrupt. 

The appropriate remedy of a complain- 
ant in a suit in this court, where he wish- 
es to contest the validity of the defend- 
ant’s discharge under the bankrupt act, 
and to obtain satisfaction of his decree out 
of his subsequently acquired property, is 
to file a supplemental bill, stating the ob- 
taining of the decree, the alledged or pre- 
tended discharge of the defendant, and the 
fraud which renders it invalid; and pray- 
ing that the decree may be carried into 
full effect against the defendant and his 
property notwithstanding his alleged dis- 
charge. And if the complainant wishes 
to protect and preserve his lien upon the 
defendant’s subsequently acquired real 
estate, against those who may become 
bona fide purchasers thereof without no- 
tice of the alleged invalidity of the defend- 
ant’s discharge, he may file a notice of 
the pending of such supplemental suit in 
the county clerk’s office, as required by 
the statute. 

It seems, also, that in a proper case this 
court might also allow the complainant to 
proceed by petition, for leave to take out 
execution upon the decree ; setting out in 
such petition the fraud which renders the 
alleged discharge invalid, and giving due 
notice to the defendant of the time and 
place of presenting such petition, and 
serving a copy thereof upon him; as upon 
such petition, if the alleged fraud was 
denied, the court could not award an issue, 
or refer it to a master to ascertain whether 
the fraud charged had been committed. 

Order appealed from reversed, and ex- 
ecution set aside as to appellant; but 
without prejudice to the right of the com- 
plainants to contest the validity of the al- 
leged discharge of the defendant, as they 
may be advised. With leave to complain- 
ants, also, to file a supplemental bill to 
carry the original decree into effect not- 
withstanding the discharge ; or to apply to 
the Vice Chancellor, by petition, for leave 
to take out an execution against the ap- 
pellant on such decree. 

No costs allowed to appellant, either 
8 the appeal or upon the motion to the 

ice Chancellor. 





FLORIDA. 


Before the Hon. THOMAS BALTZELL. 


Joun D. Epwarps v. Tue Union Bans 
oF For pa. 


INJUNCTION TO RESTRAIN SALE UNDER EX- 
ECUTION OF PROPERTY MORTGAGED TO 
SECURE PAYMENT OF TERRITORIAL BONDS. 


At the time of chartering the Union Bank of Flori- 
da, the expedient was resorted to of procurin 
from the legislative council bonds of the terri- 
tory, secured by bond and mortgage of the 
stockholder, to the amount of shares subscribed 
for by him, to be negotiated in the foreign 
market; and through these the money was pro- 
cured by the bank, to enable the stockholder to 
pay his shares, so as to raise its capital. It was 
ae from foreign capitalists by a sale of the 

onds. 

A judgment having been obtained by the bank on 
a stock note, certain negroes, under mortgage to 
secure the payment of the notes in question, 
were levied upon at the instance of the bank, 
whereupon an ——- was made for an in 
junction to stay the sale under the execution. 

Held, that the bank must be considered a trustee 
for the bondholder of the property in question, 
and could therefore not proceed to a sale with- 
out committing a breach of trust; and an injunc- 
tion was accordingly granted. 


Tue circumstances of this application suf- 
ficiently appear in the learned Judge’s 
opinion. 


Battze.tt, J—This is an application 
for an injunction to stay the sale, under 
execution, of sundry negroes levied on at 
the instance of defendant, to satisfy a judg- 
ment obtained against complainant on a 
stock note. 

The leading point made by the com- 
plainant is, that the property levied on and 
about to be sold, is under mortgage to se- 
cure payment of the bonds issued by the 
late territory for the purpose of raising the 
capital of the bank, and is not subject to 
be sold for any other debts of the bank. 

The charter of the Union Bank of Flo- 
rida differs from other banking institutions 
in one respect only, which it is material 
to bear in mind in arriving at a just con- 
ception and construction of the act incor- 
porating it. In ordinary banks the capi- 
tal is raised by subscription of shares, 
usually paid by the stockholder in gold 
and silver. The mode adopted in the 
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Union Bank was different, and distin- 
guishes it from other banking institutions. 
As money was not to be obtained in the 
territory on individual credit at the time 
of chartering the bank, the expedient was 
resorted to of procuring from the legisla- 
tive council bonds of the territory, secured 
by bond and mortgage of the stockholder, 
to the amount of shares subscribed by him, 
to be negotiated in the foreign market ; 
and through these the money was to be 
procured by the bank, to enable the stock- 
holder to pay his shares, so as to raise its 
capital. It was procured from foreign 
capitalists by a sale of the bonds. 

And here it is somewhat important to 
the attainment of just views of the subject, 
to consider the relative position of the par- 
ties to this arrangement. 

First, the stockholder is the debtor, the 
loan being made for him and on his ac- 
count, and through means of the security 
furnished by bond and mortgage on his 
land and negroes. The bank was his 
agent in the negotiation—his endorser on 
the territorial bonds ; as mortgagee of the 
stockholder, it became a trustee for the 
bondholder, and had a further interest to 
protect the bank and the territory from 
their liability. The territory executed the 
bonds for accommodation merely. 

It may be remarked, that the procuring 
the loan was in the nature of a special 
agency, wholly unconnected with its busi- 
ness as a bank, and out of the range of its 
operations as such. So soon as the mo- 
ney was obtained the agency ceased—its 
functions in this respect were discharged ; 
its office of trustee for the bondholders, 
and to protect itself and the territory from 
liability, only remained. So far and no 
farther had the bank to do with the mort- 
gaged property. Indeed, the transaction 
of getting the money for the stockholders 
may be regarded, and was actually no- 
thing more, than if the stockholder, with 
his own bond and mortgage, and a bond 
executed by the territory and endorsed by 
the bank, had directly procured the mo- 
ney from a third person with which to pay 
his subscription of shares. In fact the 
whole arrangement was but the borrow- 
ing of money by the stockholder from the 
capitalist. And yet it is this feature in the 
charter which has created the main diffi- 
culty and embarrassment in its construc- 
tion, when in truth it should be rejected 





from consideration, so far as the ordinary 
operations of the bank in loaning, &c., are 
concerned. The true view is as above 
designated, that in law the stockholder is 
the debtor and the bondholder the credi- 
tor, and as such the latter is entitled to all 
securities executed to any of the parties. 

Such is the effect given to transactions 
of this kind in the decided cases. 

The Supreme Court of the United 
States, in the case of Russell v. Clarke’s 
Ex’rs, says, “ It is settled in this court that 
the person for whose benefit a trust is 
created, who is to be the ultimate receiver 
of money, may sustain a suit in Equity to 
have it paid directly to himself.” 2 Cond. 
Rep. 42, 7 Cranch 97. 

In 1st Equity Cases, abridged, 93, it is 
laid down, ‘‘ A bond creditor shall, in this 
court, have the benefit of all counter bonds 
or collateral security given by the princi- 
pal to the security; as, if A owes B mo- 
ney, and he and C are bound for it, and A 
gives C a mortgage or bond to indemnify 
him, B shall have the benefit of it to re- 
ceive his debts.” In 11 Vesey, 22, the 
principle is recognized, “ that the creditor 
is entitled to the benefit of all the securi- 
ties the principal debtor has given to his 
security.” 

In the cases of Moses v. Margatroyd, 1 
John. Ch. R. 119, Chancellor Kent says, 
“the plaintiffs, as holders of the notes, are 
entitled to the benefit of this collateral se- 
curity, given by their principal debtor to 
his surety. These collateral securities are 
in fact trusts created for the better protec- 
tion of the debt, and it is the duty of this 
court to see that they fulfil the design. 
And whether the plaintiff were apprised 
at the time of the creation of the security, 
is not material. The trust was created for 
their benefit, or for the better security of 
the debt, and when it came to their know- 
ledge they were entitled to affirm the trust 
and to enforce its performance.” To the 
same effect are the cases of Nez/son vy. 
Blight,1 John. Cases 205, 2 John. Ch. 
R. 418, 4 John. Ch. 136, 3 Yerger, 264. 

It is asserted that the bank has a lien, 
by virtue of the 22d section of the charter, 
which provides “that the shares held by 
any stockholder shall be bound for any 
debt he may owe to said bank, whether 
as payer, endorser or security; nor with- 
out the assent of the board of directors 
shall such stockholder be permitted to 
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transfer his shares until such debt shall 
have been paid. And upon failure of 
payment the board may order a sale of 
said shares, or so many thereof as may be 
sufficient to discharge the said debt.” 
Duval’s Comp. 450. 

The term “shares,” has had a definite and 
well known signification in law as well as 
in commerce, almost from time immemo- 
rial. They are but the interest or right 
of a party in a joint concern, whether cor- 
porate or incorporate, a right to the divi- 
dends, annual or otherwise, a right to the 
residue on final division after payment of 
debts, and this section but asserts an es- 
tablished principle, by providing that the 
shareholder shall receive nothing from the 
joint stock until he has paid his debts to 
the concern. How this section can be 
construed to give a lien on the mortgage 
or mortgaged property, it is difficult to 
imagine. The terms “ mortgage,” “ mort- 
gage debt,” and “ mortgaged property,” 
were familiar to the legislature, having 
been as frequently used in other parts of 
the charter as the term “ shares.” How 
then can it be inferred when they say 
“ shares shall be bound,” they intended 
that shares and mortgaged property should 
be bound? The contrary construction 
would seem to be the just one, the decla- 
ration of a lien on the shares, excluding 
the idea of a lien on the mortgaged proper- 
ty, according to the maxim, expressvo unius 
est exclusio alterius. Itis easily perceived, 
however, that a provision of the character 
contended for could not have been design- 
ed by the legislature, as it must certainly 
have been fatal to their project, and defeat- 
ed the object so ardently sought for. Ap- 
praisers were directed to pass under oath 
upon the value of the property, on which 
bond and mortgage were to be given by 
the stockholder equal to the amount of his 
stock.” Now couldthe legislature, in the 
same charter, say that the property already 
mortgaged to its full value, should be 
further bound to a third party, not only 
for two-thirds more than the amount for 
which it stood pledged, but for all debts, 
endorsements and other liabilities which 
might at any time afterwards be created 
between them? Such an idea is too pre- 
posterous to be indulged. An instrument 
liable to be affected in such a manner 
would scarcely deserve the name of a se- 
curity. Such an arrangement would have 





been fatally destructive to the negotiation. 
It would have been so variant to fair 
dealing and honesty, as not to permit the 
idea of its having been thought of by the 
legislature. No sane man could have ven- 
tured on a negotiation with a charter ex- 
pressing such a purpose, and to obtain 
money with a purpose concealed and with- 
held from view, could not with propriety 
be imputed to any of the parties concerned. 

The amendatory act of 1830 has also 
been appealed to as sustaining this pre- 
tension of the bank. It provides for 
forfeitures and sale of the shares of stock 
of a stockholder who may refuse to renew 
his stock note, with a proviso, “ that the 
forfeiture and sale of shares shall not 
operate to divest the bank of any lien 
which it may have had on the property 
of the defaulting stockholder, but the 
same shall remain bound for the security 
of any debt he may owe the bank, whether 
as payer, endorser, or security, until the 
same shall have been fully satisfied.” 
Duval’s. Com. 455. ; 

It may be remarked of this act, that it 
is applicable only to cases in which there 
has been a sale and forfeiture of shares, 
and is applicable to the case under con- 
sideration. 

The obvious design of the section was 
to prevent the forfeiture and sale from 
operating to divest an existing lien, not to 
create a new lien. The language is ex- 
press, and too clear to admit of doubt. 
Construction is not admissible where terms 
are so clear and unequivocal. It is 
wholly incomprehensible how a different 
construction could have been arrived at. 
The words apply to a state of things 
already existing: “ any lien which the 
bank may have had,” is not to be divested 
by the forfeiture and sale of the shares. 
But a court would not, except from the 
most imperious necessity, ane a con- 
struction so entirely at variance with every 
principle of right and justice. The legis- 
lature, as already declared, was a party to 
this arrangement, by lending its name to 
the stockholders, and therefore directly 
interested in the mortgaged property. 
With what right can it assert that an obli- 
gation of the stockholder, already exist- 
ing, shall extend beyond the original 
agreement of the parties? Nor can the 
legislature and the bank united, in the 
opinion of the court, make an effective ar- 
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rangement of this kind to the prejudice of 
the stockholder. It must be borne in 
mind, as already declared, that the taking 
the mortgage, making the loan and endor- 
sing for the stockholder, was not a part of 
the business of the bank, but in the nature 
of a special agency, before it went into 
operation as a bank, wholly unconnected 
with its business transactions, and not sub- 
ject, in the opinion of the court, to the 
usual incidents attendant upon the acts of 
the corporation. 

Again, it is argued that the shares and 
mortgage are identical; and it is asked, 
what are the shares apart from the mort- 
gaged property? To this it may be re- 
plied, that the charter does not treat them 
as identical, and they are not regarded as 
such in the usual meaning, or in the ordi- 
nary acceptation of the terms. These 
words are repeatedly used in the charter, 
but never in the same sense. But admit- 
ting they are identical, which is to part 
with its appropriate qualities ? which to 
communicate the powers and capacities 
incident to itself to the other? Are the 
shares to become mortgaged property or 
the mortgaged debt, or are they to become 
shares? This is so directly opposed to 
the main characteristic of a mortgage, of 
being a mere security for a debt, a mere 
incident to the bond, its principal, as to be 
utterly inadmissible. 

But without pursuing the subject fur- 
ther, we are clear in the opinion that there 
is no identity, but on the contrary an ob- 
vious distinction, the shares being the pro- 
perty of the stockholder, whilst the bond 
and mortgage are the rightful property of 
the bondholder, and that there is no lien 
upon the latter for the stock debt, nor any 
other debt of the bank, either expressly 
or by implication. 

It has its ordinary remedy by judgment 
and execution. 

These views are strongly sustained by 
the general principles regulating trust es- 
tates, which are directly applicable to this 
case, if we are right in the position that 
the bank is trustee for the bondholders. 
If so, “its duty then, according to law, is 
to make good the trust, and to do no act 
to the prejudice of cestut que trust.” ‘*A 
trustee will not be permitted to create an 
interest in himself inconsistent with the 
trust, and which may seduce him from an 
upright fulfilment of his duty.” “He can- 





not act for his own benefit in a contract.” 
“ He is bound to prevent any injury to the 
trust property, or the subject of the trust.” 
‘No act of the trustee shall alter the na- 
ture of the cestui que trust estate.” 1 John 
Ch. R. 27, 394. 1 Peters’ C. C. R. 368, 
2 Story’s Equity, 512. 

As a sale of thie whole or a portion of 
the mortgaged property by the bank, 
would greatly impair if not entirely defeat 
and destroy the security of the bond hold- 
ers, which it is their duty to protect, such 
sale would be a clear breach of trust, and 
should be prevented. 

Another view is pertinent, in the opin- 
ion of the court, against the right of the 
bank in this case. By the terms of the 
mortgage, payment is to be made in four 
instalments, agreeing with the date of the 
different payments of the territorial bonds, 
in the years ’62—’64—’66—’68. Now, 
according to the strict English law, the 
bank had a right to enter and take posses- 
sion of the mortgaged premises even be- 
fore condition broken, and the mortgagor 
was only liable to be dispossessed by the 
performance of the conditicn at the time 
limited. But this right is rarely exercised, 
and may be restrained by agreement that 
the mortgagor shall hold the land till the 
day assigned for payment of the mo- 
ney and performance of the condition. 
Such an agreement is usually inserted in 
English mortgages, and may operate by 
way of estoppel, covenant, condition or 
reservation. Flagg v. Flagg, 11 Pick, 
4—75. 

There is no clause to this effect in this 
mortgage, but the charter contains a pro- 
vision equally binding, for it was enacted 
that “in all instances in which slaves 
shall be mortgaged in virtue of this act, 
the possession shall be and remain with 
the mortgagor, any law to the contrary 
notwithstanding, until by the covenants in 
said mortgage, it shall be lawful for said 
bank to seize the same.” Duval, p. 453, 
§ 33. 

Now, can the bank with propriety 
evade the effect of this provision? Can 
she so arrange that the mortgaged proper- 
ty shall be sold to pay other debts than 
those secured by the mortgage, and at an 
earlier day than that provided by it? Is 
she not estopped by this provision? We 
think she is. 

There have been difficulties in the sale 
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of mortgaged property, by mortgagees in 
states where the equity of redemption is 
allowed by statute to be sold. 2 John, 
ch. 130; 1 Pick, 35; 1 Dev. and Bad. 52. 

But I have not thought proper to place 
it on grounds so restricted. So much 
time would not have been taken in the 
discussion of questions so apparently clear, 
but for the decision of the late Court of 
Appeals, in the case of Kissam, and others 
v. Chapman, at the January term, 1845, 
pronounced by Judge Bronson, in which it 
is said, “‘ The court having maturely exam- 
ined the subject in all its bearings, are unan- 
imously of the opinion, that the Union 
Bank, for itself and as trustee or deposi- 
tory of the territory, and for the security 
of the territory itself, hath, by virtue of 
the mortgages in question, and of the act 
of incorporation of the Union Bank, and 
acts amendatory thereto, a lien on the 
mortgaged property covered by the stock 
mortgages in this case, not only for the 
nominal amount of the mortgages, paya- 
ble some eighteen or twenty years hence, 
without interest, but also for the amount 
of the stock-note, or loan of two-thirds 
made to the stockholder, Chapman, upon 
the pledge of stock, with interest on such 
stock loan.” 

[ have not been able to perceive provi- 
sions of the charter having the effect here 
attributed, and regret that no opinion was 
pronounced by the court explaining their 
views, and throwing light upon the sub- 
ject. As it is, I preter following the set- 
tled analogies and rules of law existing 
from time immemorial, to the bare dictum 
of any court, however respectable. 

If [ have erred, my consolation is that 
my decision is interlocutory only, and 
subject to correction by my brother judges, 
and one object of reducing my opinion to 
writing, is to invite discussion on a sub- 
ject of such vast importance to the coun- 
try, so that the right of the matter may 
be ultimately attained. 

The injunction will be granted against 
the sale of the mortgaged ‘property, as 
prayed for by complainant’s bill. 





A certain worthy judge, having been 
applied to by a counsellor who had a re- 
markable obliquity of vision, for a rule to 
show cause, observed, looking him in the 
face, “ You may take a rule nice eye,” 
(nisi.) 





Supreme Court, N. VD. 


FIRST CIRCUIT. 
Before the Honorable J. W. EDMONDS, Circuit 


Judge. 
Tue Peopte v. Georce Porrer.—26th 
March, 1846. 


HABEAS CORPUS — CONDITIONAL PARDON, 


The power conferred upon the Executive by the 
constitution to “ grant pardons” includes the 
power of granting a conditional pardon. 

Such condition may be banishment trom the Unit- 
ed States, and on a breach of the condition the 
pardon becomes void, and the criminal may be 
remanded on his original sentence. 

The power to remand him can be exercised by 
the court in which he was convicted, or any 
court of superior criminal jurisdiction. 


Tue prisoner presented his petition to the 
circuit judge, setting forth, that he was 
unjustly imprisoned in the bridewell of 
the city of New-York, and praying for 
the allowance of a habeas corpus. 

The keeper of the brideweil in his re- 
turn to the habeas corpus, set forth the 
following commitments as the authority 
by which he held the prisoner in his cus- 
tody : 


New-York General Sessions of the Peace: 

The People of the State of New-York v. 
George Potter. January 8th, 1846. On 
indictment for an attempt to commit a 
grand larceny, goods of Edward Jones. 

On motion of Jonas B. Phillips, Esq., 
acting district attorney, ordered that the 
said George Potter be committed to the 
custody of the keeper of the city prison 
of the city of New-York, until thence de- 
livered by due course of law. 

Extract from the minutes. 

Henry VAnpeEvoort, Clerk. 


New-York Oyer and Terminer, January 8th, 1846. 

The People v. George Potter :—It ap- 
pearing to the court, that the said George 
Potter was convicted of grand larceny at 
the September General Sessions, 1844, 
and was sentenced on the thirteenth 
day of September, 1844, to be im- 
prisoned in the state prison at hard 
labor, for the term of five years, and 
that the said George Potter had received 
a conditional pardon from the executive 
of this state, and that he had not complied 
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with said conditions : On motion of Jonas 
B. Phillips, Esq., in behalf of the district 
attorney, ordered, that the said George 
Potter stand committed to the custody of 
the keeper of the city prison of the city of 
New-York, until thence delivered by due 
course of law. 
A true extract from the minutes. 
Henry Vanpervoort, Clerk. 


At a court of General Sessions of the 
Peace holden in and for the city and 
county of New-York, at the Halls of 
Justice of the said city, on Tuesday the 
tenth day of February, in the year of our 
Lord one thousand eight hundred and 
forty-six : Present, the Honorable Fred- 
erick A. Tallmadge, Recorder of the city 
of New-York, Joseph A. Diver, Bernard 
J. Messerole, Aldermen of the said city, 
Justices of the Sessions. 

The People v. George Potter. The 
prisoner is arraigned on a former convic- 
tion in this court, at the August term, one 
thousand eight hundred and forty-four, for 

and larceny of the goods and chattels 
of Abraham Mallory, and for which he 
was sentenced to be imprisoned in the 
state prison at hard labor, for the term of 
five years. Whereupon the district at- 
torney moved, that he be arraigned upon 
the said conviction, and that he be re- 
quired to show cause why he should not 
be remanded to and be imprisoned in the 
state prison, for the residue of the said 
term, to which the said prisoner objected, 
first, because the court had no jurisdic- 
tion, and, secondly, because a habeas 
corpus was now pending before his honor 
the circuit judge of this circuit in the same 
matter. Whereupon, it is ordered by this 
court, that the said prisoner be remanded 
to the custody of the keeper of the city 
prison of the city of New-York, upon the 
said conviction, until he be thence deliv- 
ered by due course of law. 

A true extract from the minutes. 

Henry Vanpervoort, Clerk. 


To that return the prisoner pleaded that 
at the September term of the General 
Sessions of New-York, 1844, he was con- 
victed of a grand larceny, and sentenced 
to five years imprisonment in the state 
prison, that he was immediately by virtue 
of ‘that sentence committed to the state 
prison, and there remained until the 12th 
April, 1845, when the governor of the 





state did execute, grant and deliver ‘to 
him his certain pardon or act of grace, 
whereby he pardoned, released and re- 
mised him from the said offence, and from 
all sentences, judgments and executions 
thereon, on condition that the prisoner 
should, on or before the last day of the 
said month of April, depart from and out 
of the United States, and never return to 
the same, and in the event of his not com- 
plying with the said condition, the pardon 
should cease, and be inoperative, and he 
should be arrested and imprisoned accord- 
ing to his sentence. 

The plea further stated, that upon the 
execution and delivery of the pardon to 
him, he was immediately discharged from 
the state prison, and from imprisonment, 
and so remained until the time of the said 
several commitments; that on the 28th of 
April, he did depart from the state of 
New-York, into the Canadas, and into 
others of the United States, viz., Missouri, 
Ohio and Louisiana, and remained out of 
the state of New-York, until the 21st of 
November, 1845, he was forcibly brought 
from the state of Louisiana into this state, 
by one of the policemen of New-York. 

To this plea the district attorney inter- 
posed a general demurrer, and the pris- 
oner joined in demurrer. 


T. W. Warner and D. Graham, moved 
for the discharge of the prisoner :— 

1. Because the prisoner had been par- 
doned by the executive. 

2. Because the pardon was absolute, 
the condition being void for want of power 
in the government to grant a conditional 
pardon, and because exile from the Unit- 
ed States was beyond his power to en- 
force. 

3. Because there was no power in the 
courts to enforce the performance of the 
condition. 


J. McKeon, (district attorney,) and J. 
R. Whiting, contra. 


Epmonps, J.—The commitment by the 
General Sessions to answer to the second 
indictment is not complained of by the 
prisoner on these proceedings, and is to 
be regarded as legal and valid. He has, 
however, the right to have the other 
causes of his detention inquired into and 
determined. Ez parte Badgley,7 Cow. 
472. 
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Those other causes involve the validity 
of the pardon, and in regard to that, three 

oints are made for the prisoner : 

1. That the governor has no right to 

nt a conditional pardon. 

2. That if he has, he has no power 
to impose exile, or banishment from the 
United States as a condition. 

3. That even if he has the authority de- 
nied to him in the, foregoing propositions, 
yet there is no power or jurisdiction in 
any court or officer to enforce the condi- 
tion, or a forfeiture which may flow from 
its violation. 

First. Has the governor authority to 
grant a conditional pardon ? 

His authority in the premises is derived 
from the constitution which Ait. 5, § 5, 
contains these words: “ The governor 
shall have power to grant reprieves and 
pardons after conviction, for all offences, 
except treason and cases of impeach- 
ment.” 

It is contended for the prisoner that 
this is not a grant to the executive of the 
pardoning power, which is inherent in the 
sovereign authority, with all its incidents, 
but is simply a naked power to bestow or 
refuse pardons; in the exercise of which, 
like that of the veto power, he is, as it 
were, a mere automaton, clothed only 
with authority to say aye or no to the ap- 
plication to him. 

And while it is conceded that by the 
common law the right to attach conditions 
is necessarily incident to the pardoning 
power, it is insisted that the whole power 
is not by the language of the constitution 
vested in the executive, but only the pow- 
er to grant or deny; and that the rules of 
the common law do not affect or bear up- 
on this special and limited grant. 

This view of the case seems to depend 
mainly upon a verbal criticism, upon a dis- 
tinction between the “ pardoning power ” 
and the ‘“‘ power to grant pardons.” 

There are two controlling reasons why 
the aid of the common law is to be invok- 
ed in the decision of this question. 

First. Because the words in which 
this grant of power is conveyed are well 
known to the common law, and by use 
and adjudications have obtained a precise 
and definite meaning. 

And second, Because the instrument 
which grants the power, eo tnstanti, 
makes the common law a part of the law 





of theland. 1R. 58. 54, article 7, section 
13. 

The word “ grant” comprehends some- 
thing more than, the mere execution of 
the instrument; it includes a delivery of 
it; and as there can be no delivery with- 
out an acceptance; there is necessarily 
comprehended within the word, the idea 
that the minds of both parties to the in- 
strument have met, that they have agreed 
that one shall execute and deliver and the 
other shall accept and receive. Per Mar- 
shall, Ch. J., in the United States v. Wil- 
son, 7 Peters, 156. 

The word “ pardon” includes a remis- 
sion of the offence, or of the penalties, 
forfeitures or sentences growing out of it, 
and may be of a part or the whole of 
these things. 

Thus one may be pardoned of the im- 
prisonment, and still be left to suffer the 
other penalties attached to the offence. 
In cases of perjury this would still subject 
the convict to the disability of being a 
witness. 

A convict for lite might be set at large 
and still suffer the penalty of the dissolu- 
tion of his marriage contract or the vest- 
ing of his property in the hands of admin- 
istrators or trustees. 

And so, under our statute, though the 
prisoner is pardoned both of the offence 
and of the penalties, he is not restored to 
the rights of citizenship unless by the 
terms of such pardon he shall be so re- 
stored. 1 R. S. 127, §3. Vide also, 
State v. Twitty, 4 Hawks’ N. Car. R. 
193. 

To “ grant pardons ” seems then toim- 
ply that the sovereign power of the state, 
or its representative, has executed and 
delivered, and the prisoner has agreed to 
accept, and has accepted, a pardon or 
forgiveness of the offence which he has 
committed, or some part of it, and a re- 
mission of, and release from, the penalties 
attached to the offence, or some of them. 

Such is the common law definition of 
the terms in question; and.as by the con- 
stitution, the common law was declared 
to be the law of this state, I cannot see 
how that definition can be disregarded in 
any judicial proceeding, and as that defi- 
nition was established long before the use 
of these words in the constitution, so I 
cannot well see how it can be argued that 
the framers of that instrument. did not: 
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use those words in the sense thus explicit- 
ly established. 

The whole current of common law au- 
thority for very many years is to the same 
effect. Blackstone, Hawkins, Coke, Chit- 
ty, elementary writers as well as the 
judges in pronouncing the decisions of the 
courts, use the words in the same sense 
and none other. 

The constitution of the United States, 
the present and the former constitutions 
of this state, and those of every state in 
the union, excepting only two, New- 
Hampshire and Massachusetts, use the 
same expression, “ grant pardons,” thus, 
almost universally, signifying that the term 
has obtained a precise and definite mean- 
ing. 

Our own statutes, through all the revi- 
sions from 1787, to the present time—a 
period of near sixty years—have been 
equally guarded in the use of the same 
terms, and have been explicit in conferring 
upon the governor the power to attach 
conditions to his pardons. 3 Greenleaf’s 
L. of N. Y., 113. 1 Rev. L of 1813, 
126. 

The decisions of the courts in our state, 
in several of the states of the union, in the 
courts of the United States and in the 
courts of the British empire, have all re- 
garded these words as conveying the right 
to attach conditions to the grant of a par- 
don. 

In The People v. James, 2 Caines, 57, 
the prisoner had been pardoned on con- 
dition that he would leave the United 
States in forty days, but neglecting to do 
so, the same proceedings were had 
against him that have been had in this 
case. 

In Pease’s case, 3 John. Ca. 333, the 
court for the correction of errors, in de- 
ciding the main point in the case, express- 
ly admit the power of the governor to an- 
nex conditions and restrictions to pardons, 
and say, “ The punishment may be miti- 
gated, or it may be changed from impris- 
onment to voluntary transportation.” 

In Smith’s case, 1 Bailey, 283, South- 
Carolina, a pardon was granted on condi- 
tion of banishment. The prisoner, as in 
this case, complied so far as to leave the 
state, but returned in violation of the con- 
dition. On his arrest, it was insisted that 
the governor had no right to attach con- 
ditions, and it was held that, even without 





the express authority given by the consti. 
tution, the governor would have a right to 
impose terms, and the court add, “all the 
common law writers agree to this in so 
many words.” See, also, Addington’s 
case, 2 Bailey, 516 ; Mary Fuller’s case, 1 
McCord, 178; State v. Twitty, 4 Hawks’ 
North-Carolina Rep. 193. 

In the United States Supreme Court, 
in 7 Peters, 175, C. J. Marshall says, as 
this power has been exercised from time 
immemorial by the executive of that na- 
tion whose language is ours, and to whose 
judicial institutions ours bear a close re- 
semblance, we adopt their principles re- 
specting the operation and effect of a par- 
don, and look into their books for the 
rules prescribing the manner in which it 
is to be used. Mr. Wirt, when attorney 
general of the United States, gave it as 
his opinion that the power to pardon, as 
given by the constitution, is the power of 
absolute and entire pardon. On the prin- 
ciple that the greater power contained the 
less, he was of opinion that the power of 
pardoning absolutely includes the power 
of pardoning conditionally. Opinions of 
Attorney General, 250. 

Butler, Attorney General, ib. 1034, re- 
commends a law authorising the presi- 
dent to commute and grant conditional 
pardons, thus clearly implying that even 
under a limited constitution like that of 
the United States, the legislature could 
confer the power on the executive ; and 
Gilpin, Attorney General, ib. 1382, in his 
opinion, recognizes the principle that the 
rules of the common law govern as to the 
operation of a pardon. 

This principle being thus applicable to 
the grants of power under a constitution 
like that of the United States, which is 
one of specific grants, and into which the 
common law has not been specially incor- 
porated, how much more forcibly is it ap- 
plicable to a constitution like that of the 
state, which is general in its nature, which 
grants the whole legislative power of the 
sovereign, and which adopts the common 
law as a component part of itself. 

The English books are full of authori- 
ties upon the point that a pardon may be 
extended on any condition, precedent or 
subsequent, on the performance of which 
the validity of the pardon will depend. 1 
Chitty Cr. L. 773. 2 Hawk Pl. C. ¢. 37, 
§45, 3 Tomlins, 13. Cole’s case, (in.13 
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Eliz.) Moor, 466. Foaxworthy’s case, Holt, 
§21, (in 1 Ann.) 

Banishment was first known in Eng- 
land as abjuration, where the party ac- 
cused fled to a sanctuary, confessed his 
crime, and took an oath to leave the king- 
dom and not return without permission. 
4 Bl. Com. 333. 3 P. Williams, 37. This 
was not as a punishment, but as a condi- 
tion of pardon. After abjuration was 
abolished, and about the reign of Charles 
II., it became usual to grant pardons on 
condition of banishment, and that the ori- 
ginal sentence should be revived on a vio- 
lation of the stipulations of its remission. 
Kel. pre. 4. Williams, J. Felony, V1. 1 
Ch. Cr. L. 789. And it was usual to bind 
the criminal as an apprentice, and both he 
and his master were liable to severe pen- 
alties on his return. Afterwards the per- 
formance of the stipulation of banishment 
was enforced by requiring security from 
him that he would leave the country ; and 
finally the practice settled down to that 
adopted in this case, namely, that of 
granting pardons on condition, and en- 
forcing the cundition by inflicting the ori- 
ginal sentence upon the party in case of 
violation. 

It seems then that the practice of grant- 
ing conditional pardons is sustained by the 
principles of the common law, which we 
have adopted as the law of the land; by 
the practice of the country whose institu- 
tion in this regard we have borrowed in 
totidem verbis; by the provisions of the 
constitution of the United States and of 
most of the states of the union; by the 
decisions of the courts of the United 
States and of our own state, and of other 
states in the union; by the enactments of 
our statute for over half a century, and by 
the practice of our executive since the 
formation of our government. 

Against this force of authority we are 
cited only to a possible distinction be- 
tween the pardoning power and the pow- 
er to grant pardons—a distinction which, 
if not merely verbal, is scarcely enough, 
in the absence of authority, to combat the 
dictates of good sense, that the injured 
party has the power to prescribe the 
atonement upon which his forgiveness 
shall rest; and that the power of pardon- 
ing being a fit one to be intrusted to all 
governments, humanity and sound policy 
dictate that this benign prerogative be as 





little as possible fettered or embarrassed. 
Story’s Com. on the Constitution, § 1492. 

This view of the case sanctioning the 
authority exercised by the executive in 
imposing a condition upon the pardon 
granted to Potter, renders unnecessary a 
minute examination of another view 
which has been suggested, and which I 
will merely mention. It is this—that 
the power to pardon is incident to the so- 
vereign power of the state and vested in 
the legislative authority ; that the legisla- 
tive power of the sovereign people of this 
state being by our constitution vested in 
the legislature, the power to pardon is in 
the legislature, notwithstanding the grant 
also to the executive : that the legislature 
have a right to delegate the power to the 
executive, to exercise it in accordance 
with and subordinate to their will, and 
that they have so delegated it by the stat- 
utes which they have passed; and that 
under the statute the executive has thus 
obtained authority to impose conditions. 

This view may be found to be consist- 
ent with the principles of the common 
law and with the spirit of our institutions, 
but I do not, under the circumstances, 
feel called upon to consider or decide 
upon it.* 

I ought not to dismiss this part of the 
case without noticing an objection which 
was pressed upon me with much earnest- 
ness, to wit: that banishment being a pun- 
ishment unknown to our law, the impo- 
sition of it as a condition of the pardon 


* Cannot this doctrine be sustained upun another 
principle, viz., that of estoppel? A man is said to 
be estopped when he has done some act which the 
policy of the law will not permit him to gainsay 
or deny. 1 Greenl. Ev. § 22. Like a tenant who 
is not allowed to question his landlord’s title, be- 
cause he cannot do it without breaking the faith 
which he has pledged. 4 Com. Dig. Estoppel, A. 
2 Blight’s lessee v. Rochester, 7 Wheat. 535, 547. 

Estoppels are reciprocal, and bind both parties, 
and the whole doctrine would seem to prohibit the 
governor who has exercised the right, and the pri- 
soner who has claimed and enjoyed the benefit of 
it, from afterwards controverting it. 

The estoppel in this case would seem to come 
within the ~ sat which Greenleaf calls “ unsolemn 
admissions,’’ where a party has, by his acts, ac- 
quired an advantage to fimeelf which cannot after- 
wards be denied without a breach of good faith. 

It is precisely within the principle on which es- 
toppels rest, which is, not that the admission of a 
party is conclusive evidence of the fact conceded, 
but that it would be mischievous to allow him to 
to deny that of which he has already claimed and 
enjoyed the benefit.—Ep. OssERvER, 
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was in violation of that provision of our 
bill of rights which forbids the infliction 
of cruel or unusual punishments. 1 R. S. 
94. §17. 

There is no doubt that any immoral, 
impossible, or illegal condition would be 
void. This is a principle of the common 
law well established. Com. Dig. Tit. 
Condition, D. Pease’s case, 3 John. Ca. 
333. Watson’s case, 9 Ad. & Ell. 731. 

And the general language of the statute, 
that the governor may grant pardons 
“upon such conditions, and with such re- 
strictions, and under such limitations as 
he may think think proper,” is to be taken 
subject to this principle. His conditions 
must not be immoral, impossible or ille- 
gal. No authority to impose such condi- 
tions has been or could be conferred upon 
him by the statute. Therefore, the argu- 
ment of the prisoner’s counsel, drawn 
from the general language of the statute, 
that it was void because it authorised the 
governor to impose unusual or cruel pun- 
ishments, necessarily falls to the ground. 
These barbarous practices are impliedly 
excluded from the enactment, unless it 
should actually express them. Per Lord 
Denman, 9 A. & E. 783. 

No principle is better established than 
this, that statutes must be so construed that 
all their parts, when im part materia, shall 
be allowed to operate; and the effect of 
that rule on these statutes is simply, that 
the governor may grant a pardon on a 
condition which does not subject the pris- 
oner to an unusual or cruel punishment. 
Banishment is neither. It is sanctioned 
by authority, and has been inflicted, in 
this form, from the foundation of our go- 
vernment. Smith’s case,1 Bailey, supra. 
James’ case, 2 Caines, 57. Pease’s case, in 
the court of errors, 3 John. Ca. 333. 2 
Bailey, 516. 1 McCord, 178. 

Second. The next objection which I am 
to consider, is that founded upon the na- 
ture of the condition imposed in this case, 
that, namely, of banishment from the Uni- 
ted States. 

In support of this objection, it is insist- 
ed that the power of the governor is con- 
fined to the territorial limits of the state; 
that by this condition he is virtually ex- 
tending his power beyond those limits, 
and assuming to himself to dictate to 
other states whom they shall not have as 
residents among them. 





There would be more force in this. ob- 
jection if the question before me grew out 
of any attempt of the executive to exer- 
cise his authority out of the state; if, for 
instance, finding that the prisoner was in 
one of the other states in violation of the 
condition of his pardon, he had demand- 
ed him as a fugitive from justice, in re- 
spect to the offence to which that pardon 
applied, and had attempted, forcibly or 
otherwise, to withdraw him from another 
state, in order that he might be again sub- 
jected to the jurisdiction of this state in 
respect to that particular offence. 

But such is not this case. The prisoner 
is lawfully within this state: and being 
within it, its courts are required to en- 
force the laws against him. Case of Smith, 
1 Bailey, 283. 

Evgry appearance of impropriety is, 
however, dispelled the moment we come 
to consider the true nature of the pardon 
and of the condition attached to it. It is, 
in fact, a contract between the sovereign 
power, as represented quo ad hoc, by the 
governor and the prisoner, that the form- 
er will release him from the offence and 
its consequences, and that the latter will 
withdraw himself from the United States. 

In this light these conditions to a par- 
don have ever been regarded by the courts, 
and their practice has been in conformity 
therewith. 

Almost, if not quite, every case cited 
on both sides, on the argument, take this 
view of it. 1 Chitty’s Cr. Law, 773, states 
the doctrine which is sustained by all the 
authorities. ‘‘ A pardon may be extended 
on any condition, precedent or subse- 
quent, on the performance of which the 
validity of the pardon will depend, and if 
he does not perform the condition it will 
be altogether void, and he may be brought 
to the bar and remanded to suffer his ori- 
ginal sentence.” 

The practice in England is, when the 
judge recommends to mercy, for the 
crown to signify its intention to pardon, 
and then the court let him to bail to plead 
his pardon, and take his recognizance to 
perform the condition. 1 Ch. Cr. L. 774. 
1 Bl. Rep. 479, per Lord Mansfield. 1 
Leach, 74. 15 East, 463. Moor Bac. Ab. 
466. Pardon, E. 

This is entering the contract on the 
part of the prisoner on the record. 

In Copeland’s case, Kel. 45, it was held 
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thar ere was no power to commute the 
pmsouez’s sentence without his consent, 
ana tre only means of enforcing the con- 
dition was, the infliction of the original 
sentence in case the criminal violated the 
coraitions. But it is useless to multiply 
authorities where so many abound. A 
reference to a few will be sufficient. 2 
Hawk. Ch. 37, § 59, 64, 65. 4 Black. Com. 
402. 5 Bac. Ab. 292, Pardon E. 13 Pet. Ab. 
‘82. Kelygne, 24. Radcliff’s case, Foster, 40. 
1 Wilson, 214. Jenk. Cent. p. 12, ca.*62. 
In our own country the same doctrine 
revails. In Smith’s case, 1 Bailey, 283, 
the court say that the offender has a right 
to accept or reject the terms proposed. 
He may prefer to make the reparation 
demanded by the law, or the atonement 
substituted, at his election. The condition 
is in effect a contract, and to entitle the 
party to the benefit he must perform the 
condition, for that is the only conclusive 
evidence of assent to the grant, and from 
its very nature the thing must be done of 
his own accord. 

In Wilson’s case,'7 Peters, 156, Chief 
Justice Taney, then attorney general, as- 
serts that the whole current of authorities 
establishes this principle, that unless a 
party in some way claims the benefit of a 
pardon, thereby denoting his acceptance 
of the proffered grace, the court cannot 
notice it; and per Marshall, Chief Jus- 
tice, in delivering the opinion of the Uni- 
ted States Supreme Court, “ A pardon is 
a deed, to the validity of which delivery 
is essential, and delivery is not complete 
without acceptance. It may be rejected; 
and if rejected there is no power to force 
it on him.” 

In a more recent case—that of the Can- 
ada prisoners—reported in 9 Ad. § Ellis, 
731, Lord Denman, in the Queen’s Bench, 
treats the case as one where a man 
charged with crime is permitted to obtain 
a pardon, by which his life is spared, but 
he binds himself to undergo a less severe 
punishment. And Lord Abinger, in the 
same case, 5 Mee. §& Welsby, 49, says, if 
the condition was lawful, but the prisoner 
did not assent to it, nor submit to be 
transported, he cannot have the benefit of 
the pardon; and that if the condition on 
which alone the pardon was granted be 
void, the pardon must also be void. He 
also asserts that if the prisoner, having 
assented to it, his assent be revocable, we 





must consider him to have retracted it by 
his application to be set at liberty, and the 
is unable to avail himself of the pardon; 
he cannot plead a pardon which ‘he has 
renounced, &c. 

As we are then to regard the pardon 
and its conditions as a mutual contract be- 
tween the criminal and the sovereign au- 
thority of the state, the remaining ques- 
tion is, what is the effect of a violation of 
the stipulations entered into on the part of 
the prisoner: does it render the pardon 
or only the condition void ? 

It is conceded on all hands that if ‘it is 
a condition precedent, its non-performance 
renders the grant void. It has already 
been seen that where the condition is im- 
moral, impossible, or illegal, the condition 
will be void, and the grant good, and it.is 
contended in this case that the non-per- 
formance of a condition subsequent does 
not vitiate the grant. 

Without multiplying authorities upon 
this point, I will content myself with re- 
ferring again to the case of the Canada 
prisoners, merely premising that my re- 
searches have fully sustained the sound- 
ness of the positions there assumed. 9 Ad. 
& Ell. 731, 5 M. & W. 49. 

The prisoners were convicted in the 
colonial courts, and sentenced to be exe- 
cuted. They were pardoned on condition 
of being transported to Botany Bay. In 
execution of this commutation of punish- 
ment, they were sent from the upper to 
the lower province of Canada, and thence 
to England, whence they where to be 
transported to their destination. On their 
arrival in England they sued out a habeas 
corpus in the queen’s bench, and after- 
wards in the court of exchequer, and their 
case was twice argued by some of the 
most eminent counsel in England. The 
case is not authority with us, but is re- 
ferred to merely because it was elaboratel 
argued, and the cases are there cited whic 
establish as parts of the common law these 
positions : 

That a man can assent to his own trans- 
portation when authorised by a statute : 

That if the power to transport exists, it 
follows that there is a power to do all 
that is necessary to give effect to the con- 
dition : 

That if the Lieut. Governor had no au- 
thority to impose'the condition, the ‘pris- 
oner is in the situation he was in before: 
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That the pardon cannot stand upon any 
supposition which annuls the power to 
impose the condition : 

And that if the condition upon which 
alone the pardon was granted, was void, 
the pardon must also be void. 

I repeat, all the authorities, ancient and 
modern, in England and in this country, 
sustain these positions, and I know of no 
principle which would authorise me to 
disregardthem. Mazimilian Miller’s case, 
Leach Cr. L. 74; 2 Bl. Rep. 797; Ma- 
dan’s case, Leach, 223. 

In carrying out this principle, it is held 
that a party is not restored to competency 
as a witness until he has performed the 
condition. 1 Ch. Cr. L. 775; Leach, 454, 
498; Hob. 67, 82; 4 Har. St. Tr. 582; 
Holt, 688; Sir Thomas Ray, 379; 1 Ld. 
Ray, 39; 2 Hale P. C., 278; Com. Dig. 
Testmoyne, A.5; Bac. Ab. Par. H. 

And that any fraud in obtaining the par- 
don rendered it void, such as the suggestio 
falsi or suppressio veri, 3 Inst. 238 ; Yel. 
43, 47; Cro. Jac. 18, 34, 548; 2 Roll, 
Abr. 188 ; Dyer, 352, pl. 26; 1 Sid. 41; 
3 Tomlins, 13; and within this category 
is included, in some of the cases, the in- 
stance of a prisoner asking for a pardon 
on conditions suggested by himself, and 
which he afterwards disregards. 

In this connection it will be necessary 
to note two positions assumed by the pris- 
oner’s counsel. 

1. That the banishment imposed on 
Potter was a condition subsequent, and 
that therefore its violation did not vitiate 
the grant. Without entering into the 
wide field thus opened to us, of the effect 
of conditions of this character, it will be 
sufficient to say, that I fully accord with 
the constitutional court of South-Carolina, 
in 1 McCord, 178, in holding that his 
leaving the United States was a condition 
precedent to the operation of the pardon, 
and as the violation of a condition prece- 
dent always avoids the grant, the nun- 
performance of this condition renders the 
pardon merely nominal. 

2. That as a person arrested upon a ca. 
sa. in a civil suit, can never again be ar- 
rested by the prosecuting creditor, when 
voluntarily released by him, whatever may 
have been the conditions of his discharge, 
so by parity of reasoning, one discharged 
from custody, when in execution on a 
criminal proceeding cannot be recaptured. 





The parallel between the two cases is 
more apparent than real. In the civil pro. 
ceeding, the caption is in satisfaction of ' 
the elaim—such is the form of the writ— 
the sheriff is commanded to take the body 
in satisfaction, &c. It is not so in crimi- 
nal proceedings. Will any one say that 
the caption of a murderer is a satisfaction 
of his condemnation to death, or that the 
mere arrest of a criminal is a satisfaction 
of the judgment which condemns him to 
imprisonment for life? In civil proceed- 
ings the arrest is the principal and the de- 
tention is an incident, while in criminal 
cases the caption is the merest incident to 
the principal of continuing imprisonment. 

Third. Having thus been led by the force 
of abundant authority, to the conclusion 
that the executive has power to attach 
conditions to his act of grace, and that the 
violation of those conditions renders the 
deed of pardon void, the remaining ques- 
tion is, whether the courts have any pow- 
er to take cognizance of such violation. 
This point seems to be equally well set- 
tled by a long train of adjudications. 

On the day that the prisoner was brought 
to this city from New-Orleans, I was wait- 
ed upon by the chief of police, who 
communicated to me the facts and inquired 
whether it was not his duty at once to de- 
liver the prisoner to the keeper of the 
state prison. 

While I was connected with the state 
prison, I had had occasion to examine this 
question. A female had been pardoned 
on condition of leaving the state within 
twenty days, and she was found in this 
city after the expiration of that time. I 
found among the documents at the prison 
the following upinion of the present chief 
justice, then attorney general :— 

ALBANY, June 19, 1829. 

Gentlemen :—Your favor of the 16th 
was not received until this day. ~ You ask 
my opinion of the course proper to be 
pursued in the case of a person found 
within this state after having been dis- 
charged from the state prison on a par- 
don conditioned that he shall leave the 
state. 

The governor is authorised by statute, 
as well as by common law, to grant a cou- 
ditional pardon, and it is well settled that 
if a person be pardoned upon a condition, 
either precedent or subsequent, which he 





neglects to perform, the pardon is void, 
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and he may be remanded to suffer his 
original sentence. 

The statute has not prescribed any 
mode of proceeding in such cases. At 
the common law the offender may be ar- 
rested and committed to the common pris- 
on. An order is then made by the court 
in which he was convicted, (or some su- 

erior court of criminal jurisdiction) that 
fe show cause why execution should not 
be awarded against him on his former con- 
viction. He is then put at the bar, the re- 
cord of conviction produced, and it must 
appear that he is the same person. If he 
plead that he is not the same person, a 
venire to try that fact is awarded, return- 
able instanter, and if found against him, 
or if he confess that he is the person, the 
court order execution of the original sen- 
tence. 

There are other questions (according to 
the nature of the condition) for the con- 
sideration of the court, as whether the 
prisoner has had proper time to comply 
with the condition—whether he has been 
prevented from doing so by sickness, 
mental alienation, or the like, or in case 
of banishment, whether he had not been 
brought back forcibly and against his 
will. 

The practice you mention as having ob- 
tained in such cases, of recommitting to 
the state prison, without any warrant or 
adjudication, is, in my opinion, neither 
warranted by law or a just regard to per- 
sonal liberty. 

I am, with great respect, 
Your obedient humble servant, 
GreENE C. Bronson, 
Att’y Gen’l. 
George Tibbetts, Stephen Allen and Sam- 
uel M. Hopkins, Esqrs., Commissioners, 
Se." 


Acting upon the recollection of this 
opinion, I advised against the direct trans- 
mission of the prisoner to the state prison, 
and suggested the propriety of his being 
brought before the oyer and terminer, 
then in session, to the end that he might 
have an opportunity of pleading his par- 
don, duress, or aught else that might en- 
title him to his liberty, of which I deemed 
he ought not to be deprived without the 
opportunity of defence. He was accord- 
ingly brought before the oyer and termi- 
ner; a petition was filed, asking that he 





might be remanded in execution of his 
original sentence, and an order was enter- 
ed committing him to custody until that 
question could be determined. Subse- 
quently the court of sessions took cogni- 
zance of the case, and made the order in 
question requiring him to show cause in 
that court why he should not be remanded. 
By what authority that court assumed 
cognizance of a case of which the court 
of superior jurisdiction had already ob- 
tained cognizance, I am yet to learn. 
That point was not argued before me by 
the counsel for the prosecution. They 
contented themselves with a general ad- 
mission that the court of oyer and termi- 
ner had not jurisdiction of the matter. 

I do not so understand the law. The 
opinion of Attorney General Bronson is 
explicit that “an order is then made by 
the court in which he was convicted, or 
some superior court of criminal jurisdiction, 
that he show cause why execution should 
not be awarded against him on his former 
conviction ;” and so are the authorities. 
In James’ case, 2 Caines, 57, the prisoner 
had been convicted of forgery, not in the 
supreme court, but in some oyer and 
terminer or general sessions, yet he was 
brought before the supreme court, as one 
of superior criminal jurisdiction, to show 
cause why he should not be remanded un- 
der his former sentence. In Sir Walter 
Raleigh’s case, Cro. Jac. 495, he was at- 
tainted before commissioners, yet brought 
before the king’s bench fifteen years af- 
terwards for sentence. In Radcliffe’s case, 
Foster, 40, he was convicted in the oyer 
and terminer, yet thirty years afterwards 
brought up in the king’s bench and sent- 
enced to execution. In Rez v. Rogers, 3 
Burr, 1810, three felons convicted in the 
oyer and terminer, were taken before the 
king’s bench for sentence ; and in Miller’s 
case, 2 W. Bl., the prisoner convicted at 
the Old Bailey, and pardoned, was brought 
up before the king’s bench, and remanded 
on his original sentence. 

These cases, and numerous others, 
where the criminal had made his escape 
before sentence, and was afterwards 
brought up to receive sentence, all con- 
firm the opinion given by the late attor- 
ney general, that the court in which he 
was convicted, or any court of superior 
jurisdiction, might enforce the execution 
of the original sentence. 
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The supreme court or the court of 
oyer and terminer, both being courts of 
superior jurisdiction, might entertain the 
case, and having possession of it, it was 
not competent for the sessions, a court of 
inferior jurisdiction, to interfere in the 
matter. 

The court of sessions is a court of in- 
ferior jurisdiction, limited in its powers 
mainly to those conferred by the statute ; 
but the oyer and terminer is a court 
known to the common law, and under the 
common law is possessed of powers and 
charged with duties beyond those defined 
in the statute. Of those duties, one of the 
most important to public liberty is that of 
delivering the jail—of seeing that every 
person in confinement has an opportunity 
of having the cause of his detention in- 
quired into. It is empowered to try 
and deliver every prisoner who shall be 
in the jail when the judges arrive at the 
circuit town, whenever and before whom- 
soever indicted, and for whatever crime 
committed. 4 Bl. Com. 270. So that, one 
way or the other, the jails are in general 
cleared, and all offenders tried, punished 
or delivered, twice every year: a consti- 
tution of singular use and excellence. 
Ibid. 

To enable the court to discharge this 
duty, it has been clothed with the power 
of bringing up to itself every thing pend- 
ing in the sessions ; and so that no prison- 
er shall be removed out of its jurisdiction, 
there is an express prohibition against the 
allowance of a habeas corpus in a criminal 
case during its sittings, returnable else- 
where than in that court, unless issued by 
itself. 1 R. S.'758, §27. And as it must 
frequently happen, as it has happened in 
times past, that the court at its coming, or 
during its session, shall find in custody 
persons upon whom judgment has been 
pronounced, but sentence not yet execu- 
ted, so it must in the discharge of its high 
duty of delivering the jail, exercise the 
power which the court has in such cases ex- 
ercised for very many years, at least since 
the days of Queen Elizabeth. 

But the question raised by the prison- 
er’s counsel is not, which court has pow- 
er to remand him on his original convic- 
tion: it assumes broader, bolder ground, 
and denies that any court has that power. 
I was not referred to any case that sus- 
tains tnat denial, but I have found many 





that maintain the converse of the propo- 
sition. James’ case, in 2 Caines, Smith’s 
case, in 1 Bailey, Fuller’s case, in 1 Me- 
Cord, Wilson’s case, in 7 Peters, are all 
cases in this country, where the power is 
recognized and enforced, and the com- 
mon law authorities are abundant and 
explicit on the point. Watson’s case, 9 
Ad. & Ell. 731, 5 Mee. & W. 49. Miller’s 
case, Leach, 74. Madan’s case, Leach, 
223. Rex v. Miller, 2 Bl. Rep. 797. 

In Miller’s case, in 1771, Leach, 74, the 
prisoner was indicted for being at large 
contrary to the conditions of his pardon; 
but in Madan’s case, in 1780, Leach, 223, 
the prisoner was ordered to show cause, 
as suggested in the attorney general’s 
opinion, and a jury summoned instanter 
to try the question of identity, and on their 
finding he was remanded on his original 
sentence. And so in Radcliffe’s case, Fos- 
ter, 40, where the prisoner was ordered 
for execution when thirty years had 
elapsed since his conviction. 

In those cases it is distinctly ruled, that 
the prisoner having broken the condition, 
he remained in the same state in which 
he was at the time the pardon was grant- 
ed, viz., under sentence, and should be 
remanded to his original sentence. In 
some of the cases the prisoners were ex- 
ecuted in the exercise of this authority. 
And in one case, it is said, the circum- 
stances confer the authority, and no war- 
rant could enlarge it. 

Why should it not be so? Are our 
courts so imperfectly organized that a 
felon, under sentence of death or impris- 
onment, can seek for and obtain a remis- 
sion of his offence on conditions proffered 
by himself, and then violating the condi- 
tions, be permitted to set the authority of 
the state at defiance, and say there is no 


| power to punish the fraud he may have 


perpetrated, or to enforce the contract he 
may have made ? 

The authority of the law is not so im- 
perfect but in criminal, as well as in civil 
proceedings, it may be invoked to enforce 
the dictates of common sense and the ob- 
ligations of good faith. 

Under the view which I have thus 
taken of the case, the prisoner must be 
remanded to custody ; and the district at- 
torney will draw up an order accord- 


ingly. 
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In General Sessions. 





ONTARIO, N. Y. 


Before the Hon. E. FITCH SMITH. 
Tue Peoprte v. HuntTIneTon. 


The statute of this state which prohibits the sale of 
strong and spirituous liquors to be drank in 
the house, shop, yard or garden of the seller, 
without a license, is not repugnant to or in con- 
flict with sub. 3, of § 8, of art. 1, of the Con- 
stitution of the United States, which gives to 
congress the power to regulate commerce with 
foreign nations and among the several states, and 
with the Indian tribes. Nor is it repugnant to 
sub. 2, of § 10, of art. 1, of the Constitution 
of the United States, which declares “‘No state 
shall, without the consent of the congress, lay 
any imposts or duties on imports or exports, ex- 
cept what may be absolutely necessary for exe- 
cuting its inspection laws; and the nett produce 
of all duties and imposts, laid by any state on 
imports or exports, shall be for the use of the 
treasury of the United States, and all such laws 
shall be subject to the revision and control of the 
Congress. 

The power of Congress to regulate commerce, ex- 
tends only to the purely external commerce of 
the States, and has no application to commerce 
which is purely internal commerce of a single 
State, 

The power of congress over commerce is confined 
to the period of time during which the act of im- 
portation, introduction and incorporation of a 
foreign commodity into the mass of the property 
of a State is going on. When the act of importa- 
tion, introduction and incorporation into the mass 
of the property of a State is fully accomplished, 
the object of the Constitution is attained, the 
power of congress over such foreign article is 
spent; it then, like all other property in a State, 
is subject to the regulating control of State sov- 
reignties where it is situated. 


The circumstances of the case sufficient- 
ly appear in the opinion of the learned 
Judge. 


E. G. Lapham and Jared Wilson, for 
defendant. 


T. M. Howell, District Attorney, and 
A. Worden, for the People. 


E. Frren Smiru, First Judge—The 
defendant in this cause has plead guilty to 
an indictment for selling strong and spirit- 
uous liquors, to wit, three gills of brandy, 
three gills of gin, and three gills of whis- 
key, to be drank in the house of the de- 
fendant, in the town of Bloomfield, with- 
out having obtained a license therefor. 
The statute of the state under which this 


indictment is found, is title 9, of chapter 
20, Ist part of R.S., entitled, “ Of excise, 
and the regulation of taverns and groce- 
ries.” The statute provides for and de- 
signates the persons who shall be cum- 
missioners of excise. Sec. 4 of the statutes 
gives to the commissioners power to grant 
licenses to keepers of inns and taverns, 
being residents of their towns, to sell in 
quantities less than five gallons, also to 
grant licenses to grocers to sell liquors in 
such quantities, but not to be drank in 
their shops, &c., and to determine the sum 
to be paid for such license. § 6 prohibits 
licences being granted to any person to 
sell strong and spirituous liquors to be 
drank in the house of the seller, unless 
such person proposes to keep a tavern, 
and has the necessary accommodation for 
for travellers, &c. § 15 provides, “‘ Who- 
ever shall sell any strong or spirituous li- 
quors, or any wines, in any quantity less 
than five gallons at a time, without having 
a license therefor granted as herein direct- 
ed, shall forfeit twenty-five dollars.” And 
§16 provides, “ Whoever shall sell any 
strong or spirituous liquors or wines to be 
drank in his house or shop, or in any out- 
house, yard or garden appertaining there- 
to, or shall suffer any such liquors or wines 
sold by him or under his direction or au- 
thority, to be drank in his house or shop, 
or in out-house, yard or garden apper- 
taining thereto, without having obtained 
a license therefor as a tavern-keeper, 
shall forfeit twenty-five dollars.” The 
statute also contains several provisions re- 
lative to taverns and groceries, and the 
manner and terms upon which license ma 
be granted and the business connate 
§ 28 declares, “ All offences against the 
provisions of this title shall be deemed a 
misdemeanor, punishable by fine and im-' 
risonment.” The defendant now moves 

in arrest of judgment on the ground that 
he insists that the statutes of the state re- 
lative to excise, of which the above cited 
sections form a part, are null and void on 
two grounds. 

1st. That it is repugnant to sub-division 
3 of § 8. of art. 1. of the constitution of 
the United States, which declares that 
Congress shall have power to regulate com- 
merce with foreign nations, and among the 
several states.” 

2d. That it is in conflict with sub. 2. of 





§10 of art. 1. of the same constitution, 
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which declares that “no state shall, with- 
out the consent of congress, lay any im- 
posts or duties on imports or exports ex- 
cept such as may be absolutely necessary 
for executing its inspection laws. 

The question whether a law is void for 
its repugnancy to the constitution, is at all 
times a question of much delicacy, which 
ought seldom, if ever, to be decided in a 
doubtful case. This delicacy is increased 
whenever this duty devolves upon courts 
of inferior and limited jurisdiction. It is 
not on slight implications and vague con- 
jectures that the sovereign or legislative 
power of the state is to be pronounced as 
having transcended its powers, or its acts 
to be considered void. No court should 
ever declare a law to be unconstitutional, 
unless the opposition between the consti- 
tution and the law be so clear and plain, 
as that the court cannot fail to feel a clear 
and strong conviction of their incompati- 
bility with each other. Nevertheless, if 
the legislature of the state passes an act 
which violates a constitutional provision, 
such an act is unquestionably void. 

It is a clear point, that if a legislative 
act oppunes a constitutional principle, the 
former must give way and be rejected on 
the score of repugnance. In such cases 
it is the duty of the court to adhere to the 
constitution and declare the act null and 
void; and that for the reason that the 
constitution is the basis of legislative au- 
thority. It lies at the foundation of all 
law, and is a rule and commission by 
which legislatures and judges are to pro- 
ceed. However it may be in other coun- 
tries, in this, at least, the powers of the 
legislature are not transcendental and om- 
nipotent in the scale of political existence. 
The spirit, genius and policy of our polit- 
ical institutions, rests upon principles 
which are at war with the doctrine of leg- 
islative omnipotence. Ours is a govern- 
ment founded upon an express written 
compact, reduced to exactitude and cer- 
tainty, expressive of the sovereign will of 
the people, fixing the limits and marking 
the bounds of legislative authority and 
power. The legislature, instead of being 
omnipotent, must yield to its force, submit 
to its restraint, and bow to its authority. 

In the decision of this question it is im- 
portant that we should keep in view cer- 
tain principles which are settled in refer- 
ence to the constitution of the United 





States. That instrument was not ordain- 
ed by the states in their sovereing capaci- 
ty, but emphatically by the people of the 
United States, and was in fact a new dis- 
tribution of power by them in their sove- 
reign capacity. It pleased them in this new 
distribution, to clothe the federal govern. 
ment in some instances, with exclusive 
powers, and denied the exercise of the 
same powers to the several states, and in 
others, to clothe each with concurrent 
powers over the same subject matter. As 
that instrument was not carved out of 
existing state sovereignities or a surrender 
of power already existing in them, but a 
new distribution by the hands of the peo- 
ple, so far as the government of the Unit- 
ed States was concerned, it left unimpair- 
ed in other respects the powers of the 
state governments. The powers bestow- 
ed by the constitution upon the govern- 
ment of the Union, are limited in their 
extent, and are not to be construed with 
other powers vested in the state govern- 
ments which were reserved to the latter 
by the 10th article of the amended con- 
stitution, which declares in express terms, 
that the powers not delegated to the 
United States nor prohibited by it to the 
states, are reserved to the states respec- 
tively, or to the people. Hence under 
the constitution of the United States, the 
sovereign power vested in the state go- 
vernments by their respective constitu- 
tions, remain unaltered and unimpaired, 
except so far as they are granted to the 
government of the Union. Calder v. Bull, 
3 Dallas, 386. Martin v. Hunter, 1 Wheat. 
304. The constitution contains grants of 
powers in many instances similar to those 
which, at the time of its adoption, existed 
in the state governments, so much so that 
they could not, consistent with the self- 
preservation of the states, have been dele- 
gated exclusively to the federal ~govern- 
ment. A mere grant of power to Congress, 
does not therefore per se, transfer an ex; 
clusive sovereignty to it, but the same 


‘powers may be exercised by the state 


sovereignties, unless the constitution in 
express terms, gives exclusive powers to 
congress, or by affirmative language de- 
nies to the states the exercise of the same 
powers, or where the nature of the power 
is such that there would be a direct re- 
pugnancy or incompatibility in the exer- 
cise of the same powers by the states. 
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This principle is fairly deducible from 
the language of the instrument itself, for 
in some instances it delegates exclusive 

ower to Congress; in others, it denies 
to the states the exercise of certain other 

owers ; and in regard to other powers it 
does not either declare the power to be 
exclusive in congress, nor does it deny 
the exercise of the same powers to the 
states. In all cases of concurrent pow- 
ers, wherever the law of a state and one 
of the United States are in direct conflict, 
those of the United States are of su- 
preme and paramount authority, and the 
state law, so far and so far only, as such 
incompatibility exists, must necessarily 
yield. The power to regulate commerce 
with foreign nations, or among the several 
states, or among the Indian tribes, from 
the very nature of the power, is one which 
is to be exercised exclusively by congress ; 
for should a state undertake to regulate 
such commerce, it would be exercising the 
identical power granted to congress. 9 
Wheaton, 1. 

Antecedent to the establishment of the 
federal government, the colonies had full 
power, with the assent of the mother 
country, to legislate fully respecting their 
internal affairs, and of course to prescribe 
the mode and manner in which trade 
should be carried on in their respective 
territories, and to adopt such police regu- 
lations as each might deem expedient. 
Under the articles of confederation, this 
power to regulate internal trade and com- 
merce and to establish police regulations, 
remained unimpaired with the several 
states. There was nothing in those arti- 
cles at variance or in conflict with such 
state legislation over matters having re- 
ference to the internal trade of the states. 
Indeed the only qualification of the right 
of the states to lay imposts or duties was 
they should not lay any such as should in- 
terfere with any stipulations in treaties 
entered into by the United States, in pur- 
suance of any treaties already proposed 
by congress to the courts of France and 
Spain. Thus it will be perceived, under 
the articles of confederation, there is no 
doubt of the power of the states down to 
the adoption of the federal constitution, 
to regulate the internal commerce of the 
states. It is also equally clear, that unless 
the power to regulate the trade of a state, 
which is purely internal, and to establish 





police regulations, having relation to and 
bearing upon such trade, is vested in the 
federal government under this general 
power to regulate commerce, as that gov- 
ernment is one of delegated powers, 
it does not possess it, unless it is one ne- 
cessarily incident to the due execution of 
the powers expressly given. 

as this power under the general grant 
of power to congress been taken away 
from the states? Inthe consideration of 
this question we shall briefly allude to the 
defects existing under the articles of con- 
federation, and the reasons which induced 
the framers of the constitution to clothe 
congress with the power to regulate 
commerce. Under the articles of con- 
federation each state had power to 
pursue a system of commercial policy pe- 
culiar to itself, and such an one as occa- 
sioned destructive preferences and exclu- 
sions which begat great discontent among 
the several states. Those states which 
were peculiarly favorably situated in re- 
ference to the commerce of the nation, in 
some instances endeavored to secure ex- 
clusive benefits to their own citizens by 
regulations, the infractions of which on 
the one side, and the efforts to repel and 
prevent them on the other, it was thought 
might lead to outrage, reprisals, and wars 
among the several states. 

It was believed that the opportunity 
which some states would have in render- 
ing others tributary to them by commer- 
cial regulations, would be impatiently sub- 
mitted to by tributary states. A very ma- 
terial and essential object of this power 
was the relief of those states which from 
their peculiar geographical position must 
import and export through other states, 
from the improper contributions which 
might be levied upon them by the latter. 
Were the several states at liberty to regu- 
late the trade between state and state, 
means might be resorted to load the arti- 
cles of import and export during their 
passage through their jurisdictions, with 
duties which would fall with peculiar se- 
verity on the citizens of the interior states, 
which would be a constant source of un- 
easiness, discontent and animosity, which 
would seriously interrupt the public tran- 
quility, as it would naturally stimulate the 
injured parties to a spirit of resentment 
and retaliation which might divert the 
commerce of the country from the ordi- 
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nary and natural channels, so as seriously 
to affect the commercial interest of all the 
states of the confederacy. The experi- 
ence of the American states, during the 
confederacy, had evinced that such ar- 
rangements could and would be made, 
under the stimulating influence of local 
interest and the desire of undue gain. In- 
stead of acting as a nation in regard to 
foreign powers, the states individually, 
commenced a system of restraint upon 
each other to such an extent that the in- 
terest of foreign powers was promoted at 
their expense. Whenever one state im- 
posed high duties on the goods of a for- 


eign power, to countervail the regulation | 


of such powers, the next adjoining state 


imposed lower duties to invite these arti- | 


cles into their ports, that they might be 
transmitted thence into other states, se- 
curing the duties to themselves. This 
contracted policy in some of the states 
was soon counteracted by others. Re- 
straints were immediately laid on such 
commerce by the suffering states, and 
thus a state of affairs, disorderly and un- 
natural, grew up, the necessary tendency 
of which was to destroy the Union itself: 

It had also been found that without 
this power to regulate commerce among 
the states, the power of regulating foreign 
commerce would be incomplete and inef- 
fectua!l. For if the respective states were 
left free to regulate commerce, the laws 
of the Union, in regard to this subject, 
whether for revenue, for restriction, for 
relation, or for encouragement of domes- 
tic products, might be evaded at pleasure, 
or rendered impotent. These, among 
other reasons, induced the convention to 
vest in congress the power to regulate 
commerce among the several states. The 
past experience of the nation under the 
articles of confederation, had demonstra- 
ted the necessity of vesting in the federal 
government also, the power to regulate 
and to exert a general superintendence 
over foreign commerce. The want of 
such a power in that government had ope- 
rated as a bar to the formation of benefi- 
cial treaties with foreign powers, and had 
also given occasion of dissatisfaction be- 
tween the states. Foreign powers ac- 
quainted with our institutions, had de- 
clined to enter into stipulations with the 
federal government, by which they should 
concede on their part, important commer- 


+h 
inc 








cial privileges, knowing as they did, that 
the engagements on the part of the Union, 
might at any moment, be violated by any 
member of the confederacy. Even the 
government of England, with which this 
country, from its position and productions, 
must ever sustain most intimate and im- 
portant commercial relations, would only 
make provisions for a temporary inter- 
course with this country, on the ground 
that such had been found to answer every 
purpose, essential to the commerce of 
Great Britain, and had intimated an ad- 
herence to that policy, until the federal 
government should acquire a greater con- 
sistency. Although several states had en- 
deavored by separate prohibitions, re- 
strictions, and exclusions, to influence the 
conduct of other nations in this particu- 
lar, it had failed for the want of concert, 
arising from the want of general authori- 
ty, and from clashing and dissimilar 
views in the several states. ‘To over- 
come these barriers to the commercial re- 
lations of the country, it was deemed ip 

dispensable to place the power over for 

eign commerce, under the exclusive and 
general supervision of the federal Union. 
Federalist No. 7, No. 11, No. 23, No. 42. 
Story’s Commentaries on the Constitution 
of the United States, Volume II, 511, 512. 
Our only object in thus alluding to the 
difficulties arising under the confedera- 
tion, has been, if possible, to discover and 
deduce therefrom, the spirit, scope and de- 
sign, of these clauses of the federal con- 
stitution, to the end of giving to those 
clauses under consideration, such a con- 
struction as will secure the end designed 
to be attained by those constitutional pro- 
visions and effectuate the spirit of that sa- 
cred instrument. 

The object of the powers conferred on 
the government of the Union, and the na- 
ture of the conflicting powers which re- 
main in the states, should always be taken 
into view in aid of an exposition of those 
particular clauses of the constitution. 
Courts in construing that instrument upon 
sound principles of construction, ought 
not to carry the words of the prohibition 
beyond the object which the constitution 
is intended to secure. That object is 
best ascertained by an inquiry into the 
causes which conspired to lead to this 
constitutional delegation of power to con- 
gress. He bids fairest to a just interpre- 
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tation, who keeps constantly in view the 
mischief and inconveniences which existed 
under the old confederation, and which 
were designed to be obviated by these 
constitutional provisions. 

From this succinct review, we think we 
may fairly infer, that the object of the 
constitution will be attained if we give to 
the federal government the exclusive pow- 
er to regulate the external commerce of 
the nation and of the respective states, to 
determine the terms and conditions upon 
which, and to prescribe the regulations 
by which the commodities and products 
of one state should be permitted to be in- 
troduced into another, or exports should 
be made from state to state, or through 
the several territorial sovereignities com- 
posing the confederacy, or the commodi- 
ties of foreign nations introduced into the 
country, and to control and regulate such 
external commerce during the entire pe- 
riod in which the process of importation 
or exportation and introduction and incor- 
poration among the great mass of proper- 
ty of the respective states is going on; 
and if it is held that such control should 
cease whenever the act of such imporia- 
tion, introduction and incorporation had 
been fully accomplished, and if we deny 
to the state sovereignities all interference, 
either by impost, duties, or other restric- 
tions, 6dr regulations with such coramerce, 
while these processes of importation, intro- 
duction, and incorporation, is going for- 
ward, The language is “ commerce among 
the several states.” It has been held that 
the word “among” means intermingled 
with the several states—that com- 
merce among the states may, and does 
not stop at the external boundary line of 
a state, but may be introduced into the 
interior, so long as these processes are go- 
ing on, and until fully completed, and down 
to the time of its incorporation with the 
great mass of the property of the state. 
But the moment the ends of importation 
or exportation cease, then it ceases to be 
commerce among the several states, and 
becomes the commerce of a state. It 
then assumes a character which is purely 
internal between man and man in a single 
state, or between different parts of the 
same state, and not extending to or in any 
way affecting other states. Its regulation 
by state legislation after thus introduced 
and incorporated, never had been either 


the cause of conflict or complaint, nor was 
its regulation under such circumstances 
one of the evils which it was the object of 
the constitution to guard against, or one 
of the defects under the articles of con- 
federation which it was designed to re- 
medy by this constitutional provision. 
The distinction above alluded to, and 
such a line of demarcation has, we think, 
been recognized in all the cases where this 
question has come under the consideration 
either of our state or the federal courts. 
In Gibbons v. Ogden, 9 Wheat. 1, 
Chief Justice Marshall says: ‘“ The sub- 
ject to which the power is next applied is 
to commence among the several states. 
The word “ among” means intermingled 
with. A thing which is among others is 
intermingled withthem. Commerce among 
the states cannot stop at the boundary 
line of each state, but may be introduced 
into the interior. It is not intended to 
say that these words comprehend that 
commerce which is purely internal, which 
is carried on between man and man in a 
state, or between different parts of the 
same state, and which does not extend to 
and affect other states; such a power 
would be inconvenient and certainly un- 
necessary. Comprehensive as the word 
“among” is, it may very properly be re- 
stricted to that commerce which concerns 
more states thanone. The phrase is not 
one which would probably have been se- 
lected to indicate the completely internal 
trade of a state, because it is not an apt 
phrase for that purpose, and the enumera- 
tion of the particular classes of commerce 
to which the power was to be extended, 
would not have been made, had the in- 
tention been to extend to every descrip- 
tion. That enumeration presupposes 
something not enumerated, and that some- 
thing, if we regard the language, or the 
subject of the sentence, must be the exclu- 
sively internal commerce of a state. The 
genius and character of the whole govern- 
ment seems to be, that its action is to be 
applied to all the external concerns of the 
nation, and to those internal concerns 
which affect the states generally, but not 
to those which are completely within a 
particular state, which do not affect other 
states, and with which it is not necessary 
to interfere, for the purpose of executing 
some of the general powers of the govern- 





ment. The completely internal com- 
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merce of a state, then, may be consider- 
ed as reserved for the state itself.” 

In Brown v. the State of Maryland, 12 
Wheat., 419, the same learned Judge re- 
cognizes the principle that these constitu- 
tional prohibitions only extend to the 
point of time when the process of intro- 
duction and incorporation into the gener- 


al mass of property is going on, for he| 
says, “any charge on the introduction and | 


incorporation of the articles into and with 
the mass of property in the country, must 
be hostile to the power given to congress 
to regulate commerce, since an essential 

art of that regulation, and principal ob- 
ject of it is, to prescribe the regular means 
of accomplishing that introduction and in- 
corporation.” 

In Pierce et. al., v. the State of New 
Hampshire, Law Reporter, September 
1845, p. 211, Parker, Chief Justice, con- 
fines these powers to regulate commerce 
among the states—to trade and commer- 
cial intercourse between the states—inter- 
change of productions and transportation 
of commodities from one state to another. 
With the means, time, manner, terms &c. 
He says: ‘“ The power to regulate this 
commerce is vested in the general govern- 
ment; but that government, under the 
pretence of the exercise of this power, can- 
not prescribe rules for the sale or taxation 
of articles which form the subject of it, af- 
ter they have become the subject matter 
of internal trade within the state whither 
they have been carried, nor enact laws to 
regulate the police of the state, so far as 
it may affect such articles.” What we 
are to understand by the terms internal 
commerce of a state has not as yet been 
clearly and specifially defined. Chief Jus- 
tice Marshall, in the case of Gibbons v. 
Ogden, above cited, in speaking of inspec- 
tion laws, incidentally considers this ques- 
tion and says: “They form a portion of 
that immense mass of legislation which 
embraces every thing within the territury 
of a state not surrendered to the general 
government, all which can be most advan- 
tageously exercised by the states them- 
selves. Inspection laws, quarantine laws, 
health laws of every description, as well as 
laws for regulating the internal commerce 
of a state, and those which respect turn- 
pike roads and ferries, &c., are compo- 
nent parts of this mass. 

No direct general control over these 








objects is granted to congress, and conse- 
quently they remain subject to state leg. 
islation. If the legislative power of the 
Union can reach them, it must be for na- 
tional purposes; it must be when the 
power is expressly given for a special 
purpose, or as clearly incidental to some 
power which is expressly given, It is ob- 
vious that the government of the Union 
in the exercise of its express powers, that, 
for example, of regulating commerce with 
foreign nations and among the states, may 
use means that may also be employed by 
a state in the exercise of its acknowledged 
powers, that, for example, of regulating 
commerce within the state.”’ It is evident 
that Chief Justice Marshall understood 
that congress had the power to regulate 
the internal commerce of the states so far 
as it was necessary to carry into effect the 
objects of the constitution in reference to 
the internal commerce of a state, not as 
an exercise of any express power to do 
so, but as one necessarily incident to the 
carrying into effect the powers given in 
attaining the end which it was the design 
of the constitution to secure. The pre- 
cise extent or the boundary line at which 
national regulation was to cease and state 
regulation was to begin, it was not neces- 
sary in that case to decide. Nor are we 
aware that it has ever been judicially de- 
termined by the federal courts, although 
that line is inferentially indicated, if not 
clearly marked out in several cases. We 
think that it may safely be said, that the 
current of authority goes to establish the 
position, that so long as an article is un- 
dergoing the process of importation, intro- 
duction, and incorporation among the 
property of a state, so long as it remains 
in the hands of the importer before an 
actual sale by him, and down to the peri- 
od when it passes out of his hands, it 
does not become incorporated in the mass 
of property so as to take it out of the reg- 
ulation of congress, and up to that time 
the power of congress over it is operative ; 
but that when the act of importation has 
ceased, when it has passed out of the 
hands of the importer, when it is in the 
hands of the retail dealer for sale and con- 
sumption, then the object of national reg- 
ulation, which is importation and intro- 
duction, is fully accomplished—the pow- 
er of congress over it is then spent, and, 
co in stante, the power of the state to reg- 
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ulate begins ; it then becomes the subject 
matter of purely ¢xternal commerce of a 
state, disconnected with the act of impor- 
tation, and is subject like all other species 
of property, to state legislation and regula- 
tion, as completely so as if it never had 
undergone the process of importation. 
Under such circumstances, it might be de- 
structive to the interest and self-preserva- 
tion of the lives and property of the citi- 
zens of the states, were the states to be de- 
nied the power to regulate and control 
the commerce in an article which had 
been imported, simply from the fact that 
it had once been the subject of importa- 
tion, or had been introduced from a for- 
eign country or from another state. 
Parker, Chief Justice, in the case cited 
from New Hampshire, says: “ When 
the particular trade between another na- 
tion and this country, or between differ- 
ent states is ended, and the property 
which formed the subject of it, from being 
property in one government, and then in 
transitu, has, by that commerce and 
change of place, become part and parcel 
of the mass of property in a particular 
state, released from the charges of the na- 
tional government, and from its superin- 
tendence, that property can claim no ex- 
emption from the operation of the laws of 
the state where it is situate, regulating 
its safe keeping, sale and use, those laws 
being general laws, affecting other pro- 
perty of a like character in a similar man- 
net, and being in good faith but parts of 
the internal police of the state where it is 
situated, and not in effect, the regulation 
of commerce which brought it there. 
The fact that the article had been trans- 
ported from another nation or state, and 
that it had before that time been the sub- 
ject matter of commerce between two 
countries or states, cannot, after such 
change is perfected, confer upon it in re- 
spect to the operation of state police, any 
character different from that possessed 
by other component parts of the general 
mass of property therein. The general 
government would no longer be under any 
obligation to provide for its safe keeping 
or protection, nor owe any duty to the 
citizens of the state respecting it, and the 
state being bound to afford suitable securi- 
ty and protection to its property there, may 
regulate it according to other property.” 
The design of the grant of power to 





congress to regulate commerce with for- 
eign nations, was to clothe the national 
legislature with full power and authority 
to prescribe rules for the trade with other 
communities—to determine the kind, qual- 
ity and condition of the articles which 
might be imported—the time and manner 
of the transportation—the mode and terms 
of introduction into the country—to pro- 
vide for its safe-keeping in public stores, 
and the power of enforcing and collecting 
duties upon it. Although in regulating 
commerce with foreign nations the power 
of congress does not stop at the jurisdic- 
tional lines of the several states, but this. 
power to regulate may be exerted when- 
ever and wherever the subject exists, so 
far as is necessary to attain those ends, 
Yet when the articles which have previ- 
ously formed the subject matter of such 
commerce, have become a component 
part of the mass‘of the property in the 
hands and at the disposal of the citizens 
and residents of the state, then the busi- 
ness of importation has terminated ; then 
the connection of those articles with the 
regulation of foreign commerce has ceas- 
ed, and with the termination of that rela- 
tion, the right on the part of the national 
government to regulate also ceases; and 
that for the reason that the whole object 
of that regulation is attained, and the 
whole power spent, then the power of the 
state to regulate its purely internal trade 
or commerce becomes operative, and that 
without any power of congress over it; 
and from thenceforth it remains under 
state regulation, until it shall become an 
article of foreign commerce by being ex- 
ported, or articles of commerce among the 
states by a transit to another state. [See 
Pierce v. State of New-Hampshire, above 
cited.] Thus we would mark the dividing 
line between the termination of the pow- 
ers of the federal government and the 
commencement of those possessed over 
the subject matter by the states. 

It was insisted in the argument on this 
motion, that if the statute of this state did 
not come within the clause of the consti- 
tution giving to congress the power to 
regulate commerce, it, under the decision 
of Brown v. The State of Maryland, was 
within that clause which prohibits the 
states, without the consent of congress, to 
lay any ‘‘imposts or duties on imports or 
exports.” 
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This restriction upon state governments 
was probably inaodied into the constitu- 
tion in aid of the powers given to congress 
to regulate commerce, and prevent the 
state governments from doing any act 
which might conflict, impair or defeat the 
exercise of the former power by congress. 

What are “‘ ¢mposts or duties on imports 
or exports?” Chief Justice Marshall de- 
fines it thus: An impost or duty on im- 

orts is a custom or tax levied on articles 

rought into a country, and is most usual- 
ly secured before the importer is allowed 
to exercise his rights of ownership over 
them, because evasion of the law can be 
prevented more certainly by executing it 
while the articles are in its custody. It 
would not, however, be less an impost or 
duty on the articles if it were levied on 
them after they were landed. The policy 
and consequent practice of levying or se- 
curing the duties before, or on entering 
the ports, does not limit the power to that 
state of things, nor consequently the pro- 
hibitions, unless the true meaning of the 
clause so confines it. 

“‘A duty on imposts,” then, “is not mere- 
ly a duty on the act of importation, but is 
a duty on the thing imported. It is not, 
taken in its literal sense, confined to a 
duty levied while the article is entering 
the country, but extends to a duty levied 
after it has entered the country.” 

It was supposed by the counsel for the 
defendant on the argument, that this case 
was decisive of the question that our law 
now under consideration, upon the prin- 
ciples settled in that case, must be held 
uuconstitutional, and it was mainly relied 
upon in support of that position. It is 
true, that the reasoning of the Chief Jus- 
tice bears strongly, in some of its parts, in 
support of the position that any act of state 
legislation which, in the least degree, con- 
sequentially affects the commerce in im- 
ported articles, however remote or indi- 
rect such consequential results might be, 
would be within the circle of this consti- 
tutional restriction. 

He therein uses this strong argument : 
Whether the prohibition to lay imposts or 
duties on imports or exports proceeded 
from an apprehension that the power 
might be so exercised as to disturb that 
equality among the states, which was ge- 
nerally advantageous—or that harmoriy 
between them which it was desirable to 





preserve, or to maintain unimpaired our 
commercial connections with foreign na- 
tions, or to confer the source of revenue 
on the government of the union, or what- 
ever other motive might have produced 
the prohibition, it is plain that the object 
would be as completely defeated by a 
power to tax the article in the hands of 
the importer, the instant it was landed, as 
by a power to tax it while entering the 
port. There is no difference in effect be- 
tween a power to prohibit the sale of an 
article, and a power to prohibit its intro- 
duction into the country. The one would 
be a necessary consequence of the other. 
No goods would be imported if none could 
be sold. No object of any description 
can be accomplished by laying a duty un 
importation, which may not be accom- 
plished with equal certainty by laying a 
duty on the thing imported in the hands 
of the importer, It is obvious, that the 
same power which imposes a light duty, 
can impose a heavy one—one which 
amounts to a prohibition. Questions of 
power do not depend on the degree to 
which it may be exercised. If it may be 
exercised at all, it must be exercised at 
the will of those in whose hands it is 
placed. Ifthe tax may be levied in this 
form by a state, it may be levied to an 
extent which will defeat the revenue by 
imports so far as it is drawn from impor- 
tation into the particular state.” 

But did the court intend to carry this 
doctrine to that extent contended for in 
the case at bar, or does the point decided 
in that case go to establish such a broad 
position when properly analyzed? The 
language used in that case should only be 
taken in its application to the case then 
under judicial determination. What was 
the question then under consideration ? It 
was the law of Maryland, which provided 
that all importers of foreign articles, or 
commodities of dry goods wares, or mer- 
chandise, by bail or package, or of wine, 
rum, brandy, or whiskey, and other dis- 
tilled spirituous liquors, &c., and other 

ersons selling the same by wholesale, 
te or package, hogshead, barrel, or 
tierce, should, before they were author- 
ized to sell, take out a license, for which 
they should pay $50, under certain penal- 
ties, 

This law, it will be perceived, imposea 
a duty upon the imported article while in 
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the hands of the importer, and before the 
object of importation had been accom- 
lished—before its actual introduction 
into and among the general mass of the 
property of the state. It was because it 
prevented the importer from selling a 
package of goods in the form in which it 
was imported, without a license, because 
it interrupted an import as an import in 
its way to become incorporated into the 
general mass of the property and denied 
it the privilege of being so incorporated 
until it-should have contributed to the 
revenue of the state, that it was held to 
be unconstitutional. The decision in that 
case was put upon this distinct ground, as 
is plainly stated in another part of the 
opinion of the Chief Justice, who says : 

“ This indictment is against the import- 
er for selling a package of dry-goods in 
the form in which it was imported, without 
alicense. This state of things is changed 
if he sells them, or otherwise mixes them 
with the general property of the state, by 
breaking up the package, or travelling with 
them as an itinerant pedlar. In the first 
case, the tax intercepts the import as an 
import, in its way to become incorporated 
with the general mass of the property, and 
denies it the privilege of becoming so incor- 
porated, until it shall have contributed to 
the revenue of the state. It denies to the 
importer the right of using the privilege 
which he has purchased of the United 
States. In the last case, the tax finds the 
article already incorporated with the mass 
of the property by the act of the importer. 
He has used the privilege he had purchased, 
and has himself mixed them up with the 
common mass, and the law may treat them 
as it finds them.” It is evident that he did 
not understand that the doctrine in that 
case was applicable to imported articles, 
after they had passed out of the hands of 
the importer, for in another part of his 
opinion in that case, he says: “ That 
where the importer has so acted upon the 
things imported, that it has become incor- 
porated and mixed up with the mass of the 
property in the country, it has, perhaps, lost 
that distinctive character as an import, and 
has become subject to the taxing power of 
the state.” 

Our statute is very unlike that of Mary- 
land ; for it does not undertake to regu- 
late the sales by importers—nor does it 
interfere with the act of importation and 





introduction until after both are fully ter- 
minated. That case is certainly not de- 
cisive of the question raised in this case. 

But it is said that our act is general, 
and makes no distinction between a sale 
by an importer of imported spirits in the 
original packages, and the sale of spirits 
not imported, or not by the importer, or 
not in the original packages. 

The conclusive answer to this position 
in this case is, that the defendant is not in 
a position to avail himself of that objec- 
tion. To have done so, he should have 
shown affirmatively, that the spirits charg- 
ed to have been illegally sold by him, was 
imported by himself, and sold in the ori- 
ginal packages. For, although a law may 
be repugnant to the constitution in some 
of its provisions, it is not void in all its 
parts. It may be unconstitutional and of 
course void in relation to particular cases, 
and yet valid to all intents and purposes 
in its application to other cases within the 
scope of its provisions—but varying from 
the former in particular circumstances. 
Golden v. Price, 3. Wash, C. C. R. 313. 
Hence if this law should be construed to 
be repugnant to the constitution of the 
United States, in so far as it prohibited 
the sale of imported liquors by the im- 
porter in originai packages, it might be 
void thus far and no farther. In all other 
respects, conforming to the acknowledged 
power of the state it would be in full 
force. For it has been very justly said 
by an eminent jurist, ‘“ Whether legal 
enactments, some of which it is competent 
for the legislature to make, and others 
not, are contained in the same or in differ- 
ent sections of a stutute, can make no 
difference. It is not the defect of form 
but of power, that invalidates any of them; 
it is therefore the subject matter, and not 
the arrangements of the language in which 
it is embodied that is to be regarded in 
deciding whether any provision is consti- 
tutional or not. Shaw C. J. 24, Pick 362. 

The question raised in this cause is an 
open one and unadjudicated, so far as the 
federal tribunals are concerned. Yet so 
far as any decisions have been made by 
the federal courts, in all of them, it is 
clearly and most distinctly conceded that 
there may be, and is, commerce which is 
purely internal : and that articles of pure- 
ly internal commerce may consist of those 
which have at some time been the subject 
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matter of foreign importation, and that 
such articles when thus disconnected with 
foreign commerce, and introduced among 
and incorporated into the mass of property 
of a state, may, notwithstanding they 
still are the subjects of commerce, be sub- 
ject to state regulation, and also subject 
in common with other property, to police 
regulations. 

But it is said that if this statute is held 
to be constitutional, we must admit the 
power of the state to impose duties on 
articles of foreign importation, and that 
such duties may be imposed to such an 
extent as to prevent all sales of the com- 
modity imported—which in effect would 
be equivalent to an express prohibition 
upon importations, as it would defeat the 
object of importations, for without sales 
the right of importation would be worse 
than useless—and that if the states may 
regulate the sale of an article of commerce, 
they may do the same as to all others; 
which would in effect defeat these consti- 
tutional provisions. This does not, as we 
can discover, necessarily follow—but if it 
did, an answer to this argument is, that 
the states have never delegated to congress 
the power to undertake that any commo- 
dity introduced into the country shall meet 
with a sale; nor are they under any obli- 
gation to secure a market for the article 
when introduced. Congress has delegated 
to it the power to prescribe the subjects 
of importation, and the mode, manner and 
means of introduction, and when that is 
done, the commodities thus introduced 
must take their chance with all other pro- 
perty of the state, in finding a market. 
The states may regulate such sales unless 
expressly or impliedly restricted. If we 
are right in the position that when that 
introduction is consummated, the power 
of congress over the subject is spent, and 
the article then loses its character as an 
import—then any duty or tax imposed 
upon it when thus incorporated into the 
mass of the property of a state, is not 
an impost or duty on imports or exports. 
Nor under such circumstances are the 
powers of the state limited by the consti- 
tution. It also should be borne in mind 
that a state law should not be considered 
as subject to a constitutional objection 
because it may in its operation incident- 
ally or remotely have some influence upon 
a subject matter over which power is de- 





legated to congress. For such a construc- 
tion would include state legislation in re- 
ference to almost all subjects of internal 
police which have uniformly been con- 
ceded as within the powers reserved to 
state sovereignties. For most internal 
police regulations have a remote bearing 
on the commerce of the nation. It is not 
enough to bring an act within the circle 
of this constitutional prohibition that it 
may in its effects lesson the extent of 
sales in the country of a particular com- 
modity. But to render such an act un- 
constitutional there must be some direct 
conflict or repugnancy or incompatibility 
with the power granted to congress. In 
the language of Chief Justice Parker, “ It 
must either in its actual exercise, or in its 
nature, be of a character to control, defeat, 
limit or impair some power of the general 
government, or interfere with its action, 
so that if admitted, that power could no 
longer be efficacious and adequate to ac- 
complish the object for which it was giv- 
en. If it merely operates upon the sub- 
ject matter, but not in such a manner to 
show a plain incompatibility, a direct re- 
pugnancy, or an extreme practical incon- 
venience, it is not unconstitutional, because 
there may be a possible or potential in- 
convenience.” The power attempted to 
be exercised under the statute, is not one 
resorted to for the purpose of revenue, but 
has always been regarded in the light of a 
mere police regulation, having for its aim 
the welfare, health, and morals of our 
citizens, limiting and controlling the man- 
ner and circumstances, under which, a 
traffic which has ever been productive of 
a deep and wide-spread moral pestilence 
shall be regulated, and designating the in- 
dividuals to whose hands shall be commit- 
ted the right to vend a commodity, which 
ever has been, and it is to be feared, ever 
will be, a most pestilential and blighting 
curse—destructive of the peace, happiness 
and prosperity of the citizens of the state ; 
a power which congress never has, and 
never can exert, without trampling upon 
state sovereignties, and resorting to an act 
of most daring and gross usurpation. That 
statutes of this character have at all times 
been regarded simply in the light of mere 
police regulations, is evident from the 
whole history of legislation upon this sub- 
ject in this country, and would be most 
apparent, should we examine all such 
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statutes in detail, which have been enacted 
and continued in force in almost all the 
original states of the union, as well before 
as since the adoption of the federal con- 
stitution. It would take too much space 
to refer to them at this time. Suffice it 
to say, that we find as early as 23d March, 
1660, a similar statute was passed in the 
colony of Virginia, which evidently was 
regarded in that light, for its preamble 
declares it to be, “ For preventing of many 
disorders and riots in ordinances and other 
places where drink is retailed.” 

So long as the sovereignty of a state, in 
the, exercise of this power, keeps strictly 
within what is a mere police regulation, 
without any attempt to prohibit imports, 
or to affect such articles during the act of 
importation and introduction into the mass 
of the property, and then only undertakes 
to regulate the manner of conducting the 
sale, so long we think they are without 
the constitutional circle of prohibition. 
But should a state attempt to prohibit the 
sale of imported articles within its limits, 
or tax articles the produce of another 
state, beyond the rates of similar articles 
produced within its own borders, then we 
agree with Chief Justice Parker, that it 
would be readily seen that such legislation 
was not a regulation of internal police 
merely, but that its design and effect 
would be the regulation of foreign com- 
merce and commerce among the states ; 
and under whatever name or pretence 
it might be passed, it must be regarded as 
a fraudulent attempt to over-ride the con- 
stitution, and hence could not be sus- 
tained. 

For these reasons we are of opinion, 
that the statute of this state under which 
this indictment was found, does not ope- 
rate upon the subject matter of foreign 
commerce, or commerce among the states, 
so as to bring it in such direct contact, re- 
pugnancy or incompatibility, with that 
clause of the constitution delegating to 
congress power over those subjects, as to 
render it on that account unconstitutional. 
Nor does it, in our opinion, lay an impost 
or duty upon imports or exports within 
the spirit or meaning of that clause of the 
constitution denying such power to astate. 
As this statute is not within either the spi- 
rit, scope or design, of those constitution- 
al restrictions, or within the mischiefs at 
which they were aimed, in our opinion 





the law is constitutional. Similar laws 
have been established in almost all the 
several states of the union, and have been 
acquiesced in, both by the state and na- 
tional governments, since the period of 
the federal constitution, and tacitly, until 
within a very recent period. In fact, this 
affords a strong practical construction, 
which forms an unbroken chain commen- 
surate with the adoption of the constitu- 
tion, and per in, and acted upon, 
since that time, until within the last year. 
In three states of the union, New-Hamp- 
shire, Massachusetts and Indiana, similar 
laws have received the sanction of the 
highest judicial tribunals of those states, 
and have been supported by an array of 
talent and sound logical reasoning, alike 
creditable to their authors and the courts 
over which they have the honor to preside. 
Indeed, we have found it difficult and 
quite impossible to convey our views of 
this case without adopting their reasoning 
as well as conclusions. 

We have deemed it important to exam- 
ine this question more minutely than we 
otherwise should, inasmuch as the deci- 
sion, in principle, not only involves the 
constitutionality of the particular statute 
under consideration, but also many others 
of a kindred character, affecting the inter- 
nal police of the state, and especially one 
of vital importance, which was passed at 
the last session of the legislature, submit- 
ting to the people of this state the ques- 
tion of license or no license. If the view 
we have taken of this question is correct, 
it will follow that the reasonings and prin- 
ciples established in this case apply with 
equal force to the latter statute, as well as 
all others of a kindred character. 

The motion is denied, and judgment 
must be pronounced. 





BILL OF EXCHANGE 


Notice of Dishonor—In a recent case 
a clerk of the plaintiffs proved (a notice to 
produce having been given) that on the 
day when a bill became due, he wrote’ a 
letter to the defendant, informing him that 
J C’s acceptance, due that day, was un- 
paid, and requested his immediate atten- 
tion to it. The court held this to be a 
sufficient notice of dishonor. Bailey v. 
Porter, 4M. & W. 44. 
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ENGLISH CASES. 
3n Chancery. 








Before Vice Chancellor KNIGHT BRUCE. 
Wuirte v. Briecs.—6th December, 1845. 


TRUST—PRECATORY WORDS. 


A testator gave to his wife various specific chattels, 
which, he said, “ may be finally appropriated as 
she pleases; with the sum of £4,000 in money. 
This sum, however, I recommend her to divide 
as follows,”’ naming the persons and the sums: 
Held, that these precatory words created a 
trust. 


Joun Wuire, by his will, after directing 
that all the legacies given by his will 
should be clear of legacy duty, which was 
to be paid out of his estate, proceeded as 
follows : 


“T give to my dear wife, if she should | 


survive me, the full and entire use, for her 
life, of all my property, of every descrip- 
tion, both real and personal. My plate, 
books, pictures, prints, coins and curiosi- 
ties, of every kind, with the furniture, are 
to be held as appendages to my house; 
but consumable articles, viz., linen, china, 
liquors, carriages, horses, hay-stacks and 
the like, are allotted entirely to my wife’s 
use; and, together with all her jewels, 
trinkets, clocks, watches and ornaments, 
may be finally appropriated as she pleas- 
es; with the sum of £4,000 in money. 
This sum, however, I recommend her to 
divide as follows : £2000 tu her sister, Mrs. 
George Wroughton, and £1,000 to Mr. 
George Wetherall, and £1,000 to the 
children of his second daughter, Mrs. 
Podmore.” 

The testator died in the month of Au- 
gust, 1837, leaving his wife surviving, who, 
by an indenture dated 6th June, 1838, as- 
signed the said legacy of £4,000 to trus- 
tees, upon trust to lay out the same at in- 
terest, anc to pay the interest, dividends, 
or annual produce thereof, to her for life, 
and after her decease to stand possessed 
of said legacy and the securities for the 
same, upon certain trusts, which were for 
the benefit of the persons who, according 
to the recommendation in the testator’s 
will, were intended by liim to receive the 
same, and in the proportions mentioned 


by the testator. The only question was, 
whether these were legacies of £2,000, 
£1,000 and £1,000, so that the legacy 
duty became payable upon them. Thc 
question was raised upon a petition pre 
sented by the executors of the testator 
praying that a sum sufficient for the pay 
ment of the duty might be raised and 
paid. 


Briggs, for the petition. 


James Parker, for the residuary legatees. 
—It is clear, upon this will, that this is an 
absolute gift of £4,000 to the widow, with 
this recommendation; but this is not a 
case where precatory words can create a 
‘trust, for, that the trust might be created, 
|it would be necessary to strike out these 
| words from the will, “ may be finally ap- 
|propriated as she pleases.” The lan- 
|guage of the will amounts to nothing 
but this: “I give this to my wife, but I 
| recommend her to give it in this manner.” 
In Meredith v. Heneage, 1 Sim. 542, the 
words in favor of the trust were much 
stronger; but the house of lords held that 
no trust was created. Now, here, the wi- 
dow of the testator thinking fit to appro- 
priate the £4,000 according to the will of 
her husband, has settled it so by deed: 
the parties, therefore, take by gift from 
the wife, and not as legacies from the hus- 


band. 


Vice Cuancettor.—I am clearly of 
the other opinion ; for it is plain that this 
expression, “ this sum, however, 1 recom- 
mend her to divide as follows,” &c.. takes 
it out of the general difficulty; for the 
persons to take are clear. In the case of 
Meredith v. Heneage, the persons to take 
were uncertain; but here there is no un- 
certainty whatsoever. 





Lyppon v. Woo.coTt.—25th Nov., 1845. 


PAYMENT OF PURCHASE MONEY INTO COURT. 


Where the time limited by the conditions of sale 
for payment of purchase money has expired, the 
court will not, at the instance of the vendor, ap- 
point an earlier day than that fixed by the pur- 
chaser for payment into court of such purchase 
money: provided the time required is not un- 
reasonable. 


Mr. Rosson moved, in this case, for the 
usual order for the purchaser to pay the 





purchase money into court, on cr before 
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the 21st of December next, and to be let 
into possession. 

By one of the conditions of sale under 
which the purchase was made, the pur- 
chaser was to pay interest at the rate of 
five per cent. per annum on the purchase 
money, after a certain time, which had 
long since expired, and under that condi- 
tion he was now liable te pay such inter- 
est. 


Mr. Webdster asked, that the purchaser 
might be directed to make the payment on 
or before the 21st December, in order 
that the vendor might obtain the benefit 
of the January dividends. 


Tue Vice CHancetLor.—As the time 
limited by the conditions of sale for the 
payment of the purchase money has ex- 
pired, after which a certain rate of inter- 
est is fixed, I cannot make any variation 
in the order sought by the purchaser. 








In the Exchequer Chamber. 





Before the Rt. Honorable Sir NICHOLAS TIN- 
DAL, Knt., Chief Justice of the Common Pleas, 
Barons Parke and Alderson, Mr. Justice Colt- 
man, Baron Rolfe, Mr. Justice Maule, Mr. Jus- 
tice Creswell and Baron Platt. 


Soarez v. GLYN. 


[ERROR FROM THE QUEEN’S BENCH.| 


Endorsee against acceptors of bills of exchange. 
Declaration stated that the bills were endorsed 
to the treasurer of the treasury royal of Portugal, 
and that C., then being treasurer, endorsed the 
bills to plaintiff. 

Pleas : First and second, denying the endorsements 
respectively: third, that the said treasurer, by 
whom the endorsements were alleged to have 
been made to plaintiff, at the time when he en- 
dorsed the same, was not such treasurer as was 
designated or intended by the prior endorse- 
meuts, but was minister of another and hostile 
government, and had no title to endorse the 

ills: fourth, that O. & J., being bankers at P., 
entered into an agreement with D. M., king of 
Portugal, and his government, for negotiating 
and raising a loan; that they procured the bills 
to be drawn for the purpose of remitting it, and 
endorsed them to the order of the treasurer of 
the royal treasury of Portugal, thereby intending 
to make them payable to the order of such per- 
son as should be treasurer of the royal treasury 
of Portugal, as the minister of D. M., and not of 
any person appointed by a government adverse 
to that of D. M.; that the bills were sent to and 
duly received by C., then being treasurer of 





the royal treasury of Portugal, as minister of D. 
M.; that D. P. subverted the government of D. 
M., whereupon C. ceased to exercise the func- 
tions of treasurer; that D. P. took forcible pos- 
session of the bills, and that C., fraudulently and 
in collusion with D. P., endorsed the bills. 

Replication to third plea: That the treasurer, b 
whom the endorsements were made to plaintif® 
was the treasurer designated and intended by 
the endorsement of O. & J.: to fourth plea, that 
the matters of fact therein stated were not true. 

Held, upon the bill of exceptions, that inasmuch as 
C. was treasurer of the royal treasury of Portugal 
at the time of the endorsement by O. & J., he ac- 
quired the legal title to them; that there was 
nothing in the form of the endorsement which 
could be construed to re-vest the title in O. & J., 
or restrain C. from endorsing over, in case he 
ceased to have the office; and that parol evi- 
dence was inadmissible to defeat his title or qual- 
ify his right to endorse. 

Held, also, that that part of the averment in the 
third plea, which stated that C. was such treasur- 
er at the time of the endorsement, was immate- 
rial, and, therfore, properly omitted from the 
traverse in the replication. 


Assumpsit by indorsee against the ac- 
ceptors of bills of exchange. 

On the trial, before Lord Denman, C. 
J.,a bill of exceptions was tendered. The 
pleadings and facts, and so much of the 
bill of exceptions as is material, are stated 
in the judgment. 


Crowder for the plaintiff in error, (the 
plaintiff below,) who cited Glyn v. Soar- 
ez, 3 My. & C. 450; Glyn v. Soarez, 1 
You. & C. 644; 8S. C., in the house of 
lords, 1 West, 250, R. v. Box, 6 Taunt. 
327. Sigourney v. Lloyd, 8 B. & C. 622. 


Kelly for the defendant in error, (the 
defendants below.) 
Cur. adv. vult. 


Trinpat, C. J., (there not being a full 
court,) gave the reasons of the judgment 
of the court:—lIn this case the question 
for our decision is, whether the direction 
of the Lord Chief Justice of the Court of 
Queen’s Bench, given on the trial of the 
cause, Was or was not correct, in respect 
of those points which formed the subject 
of the bill of exceptions. The charge of 
the Lord Chief Justice is set out at length 
upon the record, a course of proceeding 
which is unusual, and ought not to be 
adopted. The precise point upon which 
the summing up is sought to be impugned 
should have been stated, and only so much. 
of the context as was necessary, if any was, 
necessary, to explain the direction of the 
judge. The whole of the charge at 
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length tends much to embarrass the ques- 
tion, and adds greatly to the expense of 
the proceedings in error. In order to un- 
derstand the nature of the exceptions, it 
will be necessary to state, shortly, the sub- 
stance of the pleadings. 

The action was brought upon six bills 
of exchange, drawn at Paris by the Ba- 
ron D’Este, on the defendants, in London, 
— to the order of Outrequin & 

auge, and accepted by the defendants. 
These bills were endorsed by Outrequin 
& Jauge to the treasurer general of the 
treasury royal of Portugal; and the de- 
claration stated, that one Joachim Fer- 
nandez Conto, then being treasurer gen- 
eral aforesaid, endorsed the said bills to 
the plaintiff. 

To this declaration there were several 
pleas: first, that Outrequin & Jauge did 
not endorse to the treasurer general of the 
royal treasury of Portugal : secondly, that 
the said treasurer general of the royal 
treasury of Portugal did not endorse: 
thirdly, that the said treasurer general, by 
whom the endorsements are alleged to 
have been made to the said plaintiff, at 
the time when he endorsed the same, was 
not such treasurer general as was desig- 
nated or intended by the said endorse- 
ment of Outrequin & Jauge, but was an- 
other and different functionary, and agent 
and minister of another and different, and 
adverse and hostile government, and had 
no title or authority to endorse the bills. 
There were, also, two special pleas, stat- 
ing that Don Miguel, while he was king 
of Portugal, raised a loan at Paris; that 
Outrequin & Jauge, being bankers at Pa- 
ris, entered into an agreement with Don 
Miguel and his government for negotiat- 
ing and raising a loan, and remitting the 
same; and that Outrequin & Jauge pur- 
chased and procured these bills to be 
drawn, for the purpose of remitting the 
same on account of the said loan; that, in 
order to enable Don Miguel and his gov- 
ernment to make payment of the said bills 
of exchange, they endorsed the said bills to 
the order of Monsieur the treasurer feneral 
of the royal treasury of Portugal, thereby 
intending and meaning to make them pay- 
able to the order of such person as should 
be for the time being treasurer general of 
the royal treasury of Portugal, by the ap- 
a and as the minister of the said 

on Miguel and his government, and not 





of any person appointed by, or acting 
under, the authority of any government 
sdverse tu that of Don Miguel; that the 
said bills were sent to and duly received 
by the said Conto, then being the treasur- 
er general of the royal treasury of Portu- 
gal, under and as minister of Don Miguel; 
that Don Pedro, with a hostile force, took 
possession of Lisbon, and compelled Don 
Miguel to quit, and subverted his govern- 
ment, whereupon Conto altogether ceased 
to exercise the functions of treasurer gen- 
eral of the royal treasury, and from thence 
has néver done any act as minister of Don 
Miguel ; that Don Pedro, and the persons 
then exercising the functions of govern- 
ment in Portugal, took forcible possession 
of the bills, and that Conto, fraudulently 
and in collusion with Don Pedro and the 
new government, endorsed the said bills, 
for the purpose of enabling Don Pedro 
and the new government, through the 
plaintiff, to obtain payment of the bills. 

The plaintiff in his replication joined 
issue on the two first pleas; and as to the 
second plea he replied, that the treasurer 
general, by whom the endorsements were 
made to the plaintiff, was the treasurer 
general designated and intended by the 
endorsement of Outrequin & Jauge, omit- 
ting, however, to include in the traverse 
the statement in the defendant’s plea, that 
he was so at the time of the endorsement ; 
and with respect to the.two other special 
pleas, the replication avers, that the mat- 
ters of fact therein stated were not true. 

On the trial evidence was given that the 
bills were endorsed in order to remit a 
part of a loan raised for the use of Don 
Miguel at Paris, and were intended to be 
received or negotiated by his treasurer. 
When the bills were endorsed and receiv- 
ed at Lisbon, the government of Don Mi- 
guel continued, and Conto was the trea- 
surer of the royal treasury under his gov- 
ernment. In July, the government of 
Don Miguel was subverted, and his loan 
not recognized by the government of Don- 
na Maria, which succeeded it; but Conto 
was retained a short time as treasurer, and 
removed on the 7th August; and on the 
9th August, before notification of such his 
removal to him, he endorsed the bills to 
the plaintiff. 

In summing up, the Lord Chief Jus- 
tice stated, that the description of treasu- 
rer of the kingdom of Portugal, was a de- 
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scription of which the jury might receive 
evidence as to the intention of the party 
who endorsed, whether it was meant as 
treasurer then in the service of Don Mi- 
guel, and him alone, or whether it was 
meant to apply to any other person who 
should hold the office at any time the bills 
should be in the treasury, although a 
change of government should have taken 
place in the meantime ; and that the de- 
fendants were entitled to a verdict, if Ou- 
trequin & Jauge exclusively looked to 
Don Miguel as the person whose treasu- 
rer was to receive and endorse these bills ; 
and that, if it was so intended, the go- 
vernment of Portugal which succeeded, 
or their servant, had no authority to en- 
dorse the bills, so as to convey a title to 
the plaintiff. His Lordship then said, that 
the question was, whether the intention 
of Outrequin & Jauge was, that the bills 
should be endorsed to Monsieur Conto, 
not as treasurer of the kingdom of Portu- 
gal, but exclusively as the treasurer of 
Don Miguel, and acting in his separate in- 
terest; and that the legal title of the 
plaintiff depended on that question, which 
he submitted to their consideration. The 
plaintiff’s counsel excepted to this direc- 
tion, and stated that the Lord Chief Jus- 
tice ought to have delivered his opinion, 
that, if the jury believed that Conto was 
treasurer general of the royal treasury at 
the time of the endorsement to him by 
Outrequin & Jauge, and that he endorsed 
to the plaintiff, it was sufficient to 
entitle the plaintiff to a verdict on the se- 
cond and third issues. And, further, that 
no evidence ought to have been left to the 
jury to show any other intention by the 
endorsement of Outrequin & Jauge, than 
that which is expressed by the writ- 
ten endorsement itself; and that no evi- 
dence ought to be considered by the jury 
to contradict or alter the legal effect of 
the writing, or add to its tenor. Further, 
that it was wrong to tell the jury that they 
ought to find a verdict for the defendants, 
if they thought that Outrequin & Jauge 
intended that Conto should have power to 
endorse bills so long as he should be 
treasurer of the royal treasury under the 
government of Don Miguel, and not long- 
er. The jury found a verdict for the de- 
fendants on the second and third issue, 
and for the plaintiff on the first issue of 
those raised on the other special pleas. 





The case was argued at length before us, 
and we are all of opinion that the direc- 
tion was not correct in point of law ; that 
the exception was well founded; and 
that, consequently, there must be a ve- 
nire denovo. Whoever was the treasurer 
of the royal treasury at the time of the 
endorsement by Outrequin & Jauge ac- 
quired the legal title to the bills, and the 
endorsement to his order was in law an 
endorsement to him or his order; and the 
endorsement does not mean the mere act 
of writing the name on the bills, but the 
handing the bills over and delivery of 
them to the endorsee also. No question 
can arise here as to the effect of a change 
of officers between the signature of the 
endorsers and the transmission or delivery 
to the endorsee. When the actual de- 
livery took place, as well as at the time 
of the making of the endorsement, Conto 
was the treasurer at both times; he was 
in the same office and in the same service, 
and, consequently, the legal title to the 
bills vested in him by the endorsement. 
He was the legal holder of them, and 
there is nothing in the form of the en- 
dorsement which can be construed to re- 
vest the title in the endorsers, or to re- 
strain the endorsee from endorsing over, 
in case he ceased to have that office ; nor 
can parol evidence be allowed to engraft 
such a condition, if, indeed, such a condi- 
tion or qualified power of endorsing could 
be allowed by the law of merchants ; and 
no authority has been cited to show us 
that it could. We think, therefore, that 
the direction of the Lord Chief Justice 
was wrong, in stating that the legal title 
to the bills in this case depended upon 
the intention of Outrequin & Jauge in 
using the description of the treasurer of 
the royal treasury, or upon their intention 
that the power of endorsing over should 
depend upon his continuance in the same 
office. It was unnecessary to inquire, 
supposing it was competent to do so, as to 
their intention in endorsing the bills, for 
the bills were certainly endorsed and de- 
delivered to the proper treasurer, and no 
parol evidence could be allowed to defeat 
his title, or qualify his right to endorse. 
Indeed, the stress of the argument for the 
plaintiff in error was not that the di- 
rection was right in point of law, but that 
the exception had not exactly pointed out 
the defects, and was itself untenable. in 
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part; for it was said, that the chief justice 
ought not, as the exception stated he 
ought, to have told the jury, that, if Con- 
to was treasurer general at the time of 
the endorsement to him, it was sufficient 
to entitle the plaintiff to a verdict on both 
the second and third pleas, although it 
might be sufficient as tothe second. We 
think this objection to the sufficiency of 
this part of the exception ought not to 
prevail, even supposing it to have been 
wrong as to the third issue, and that the 
plaintiff was not entitled to a verdict on 
that issue. We are of opinion, that the 
residue of the exception, at all events the 
two latter branches of it, were improperly 
taken ; but we also think, that, upon the 
third issue, the direction ought to have 
been in favor of the plaintiff, as stated in 
the exception, because the averment that 
the treasurer general who endorsed at the 
time he endorsed, was not such treasu- 
rer general as was designated and intend- 
ed by Outrequin & Jauge, was not par- 
cel of the issue, but had been left out of 
it because it was immaterial. We are, 
therefore, of opinion that there must be a 
wenire de novo. 

On the following day, a full court hav- 
ing met, judgment was given accordingly. 


Venire de novo awarded. 








In the Queen's Bench. 


Before the Right Honorable THOMAS LORD 
DENMAN, Chief Justice and the rest of the 
Judges. 


Suort v. Srowe—Hilary Term, 1846. 


PLEADING — ASSUMPSIT — ALLEGATION OF 
REQUEST. 


On a general promise to do a certain act on re- 
nest, or within a reasonable time after request, 
the declaration must show that a request has 
been made, unless circumstances are shown 
which render the performance of the contract 
impossible, in which case the allegation of re- 
uest becomes unnecessary. 

A declaration for breach of promise of marriage 
alleged a promise to marry within a reasonable 
time after request; and that the defendant, after 
making the promise, had married another person, 
not stating she was then alive, and not alleging 
that any request to marry had been made by 





the plaintiff. The defendant pleaded that no re- 
quest had been made. 

Held, the de@laration was good, and the plea bad. 
The contract must be taken with reference to 
the feelings and intentions of the parties at the 
time they entered into the contract, and the de- 
fendant, being shown to have married another 
person, thereby committed a breach of the con- 
tract, and dispensed with the necessity of an al- 
legation of request. 


Tuts was an action of assumpsit for breach 
of promise of marriage. The declara- 
tion alleged that in consideration that the 
plaintiff would marry the defendant, the 
defendant promised to marry the plaintiff 
within a reasonable time after request. 
The declaration went on to allege, that 
the plaintiff hath been, and still is, ready 
and willing to marry the defendant, yet 
the defendant, disregarding his said pro- 
mise, after the making thereof, wrongfully 
and injuriously married a certain other 
person, contrary to his said promise. The 
defendant pleaded that he had not been 
requested to marry the plaintiff. To this 
plea there was a demurrer and joinder. 


Mr. Peacock in support of the demur- 
rer. 

The declaration alleges that the de- 
fendant, after promising to marry the 
laintiff, married another person. The 
defendant has thereby put it out of his 
power to perform his agreement, and 
therefore by his own conduct, has dis- 
pensed with the necessity of a request be- 
fore the action was brought. In Harri- 
son v. Cage, 1 Lord Raym. 386, it was 
held, that in an action on a promise to 
marry, a declaration which shows that the 
defendant has married another person 
need not state a request. The defendant 
could not perform his promise without 
rendering himself liable to an indictment 
for bigamy, and as soon as he has volun- 
tarily rendered himself incapable of per- 
forming his contract, a right of action im- 
mediately attaches to the plaintiff. The 
same principle has been laid down by the 
courts in several cases, Bowdell v. Par- 
sons, 10 East. 359. Ford v. Tiley, 6 B. 
and C, 325. 


Mr. Butt, contra —The contract alleged 
in the declaration is not in the general 
form to marry on request, but to marry 
within a reasonable time after request. 
The request then is in the nature of a con- 
dition precedent, and being a necessary 
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allegation, the plea properly puts that 
fact in issue. In Hurrison vy. Cage, 1 
Lord Raym. 386, the declaration alleged 
that the woman whom the defendant had 
married was then alive, which makes a 
material difference, because for any thing 
that appears on his declaration, the de- 
fendant might still have been ready and 
willing, on request, to perform his con- 
tract. The court will not assume that 
the woman is alive, and the rule of plead- 
ing is, that there is no presumption in fa- 
vor of life, but on the contrary, the fact 
must distinctly be made to appear on the 
face of the pleadings. Holmes v. Harri- 
son, 2 Taunt., 323. Dayrell v. Hoare, 12 
Adol. and Ellis, 356. 


Mr. Peacock in reply —A general pro- 
mise to marry, or to marry on request, 
and a promise to marry within a reasona- 
ble time after request, amount to the same 
thing, because in each case a request is 
necessary, unless it has been d’spensed 
with. Here the state of things and the 
feelings of the parties which existed at 
the time the contract was made, have been 
totally changed by the conduct of the de- 
fendant, and therefore a request became 
unnecessary. 


Lorp Denman, C. J.—It appears to me, 
that we must look at this case with a view 
to the feelings and intentions of the par- 
ties at the time they entered into the con- 
tract; and those intentions and feelings 
appear to me to have been the same on 
both sides. Both these parties contracted 
with each other to marry in the state and 
condition in which they then were. If 
either of these occasions a condition of 
things, which renders performance of the 
promise impossible, that party so far dis- 
penses with the conditions of the con- 
tract, by making it impossible to be per- 
formed, and in that way, at once allows 
the remedy of the other side to arise and 
become available. It is not necessary to 
consider how far any other contract may 
be analogous to the present, for it is im- 
possible not to see that the intention of the 
parties to this particular contract so far at- 
taches upon the contract itself; then, 
when one of them married, and thus ren- 
dered the performance of the contract im- 
possible, the necessity was dispensed with, 
of any request to perform what would 





otherwise have been a condition prece- 
dent. This seems to me to be the ‘ e 
construction of the contract; and as .ae 
plaintiff had a right of action against the 
defendant on a breach of the contract, 
and as the defendant, by putting himself 
out of a condition to perform the promise, 
did himself commit a breach of the con- 
tract, he at once enabled the plaintiff to 
bring an action, 


Parreson, J.—The only difficulty I 
have felt in this case, arose from the pre- 
cise form of the allegations in the decla- 
ration. The promise is here alleged as a 
promise to marry, within a reasonable 
time after request. If it had been a pro- 
mise to marry generally, or on request, or 
within a reasonable time, I should have 
at once thought it sufficient, because the 
man by marrying some other woman, put 
it out of his power to perform the pro- 
mise he had made. But, upon consider- 
ing the case, I do not think that any real 
distinction exists between a promise to 
marry within a reasonable time after re- 
quest, and a promise to marry on request; 
for the parties must be taken in a contract 
of this kind, to contract with reference . 
to the situation in which they then were. 
Now that condition was put an end to by the 
defendant. It is distinctly averred that 
the defendant had married another wo- 
man, and after such an allegation it is not 
important to show that the other person 
is living, for the breach of contract is 
complete upon the marriage of the de- 
fendant with another woman. 


Co.eriwer, J—I am of opinion that 
the declaration is good, and that the plea 
is bad, and for the reasons already stated. 
It is necessary to consider what is the 
meaning of the promise. It is, that the 
defendant undertook to marry the plaintiff 
within a reasonable time after request. 
If the defendant disables himself from 
the power of performing such a promise, 
two consequences follow :—first, he there- 
by dispenses with the necessity of the 
performance of the condition precedent ; 
and the breach on his part being com- 
plete, it is not necessary to consider how 
long the lady he has married may live, or 
whether she is still alive, for the contract 
being broken, the right of action at once 
attaches. The declaration is good with- 
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out alleging a request, and the plea is bad 
for setting up an answer, a condition 
which, on account of the conduct of the 
defendant himself, need not be performed. 


WicuTMan, J.,—concurred. 
Judgment for the defendant. 


Mercer v. WuHatu.—Sittings after Trin- 
ity Term, 1845. 


PRACTICE—RIGHT TO BEGIN IN ACTIONS OF 
TORT AND CONTRACT. 


In actions of contract, as well as actions of tort, 
where the plaintiff has any thing to prove to en- 
title him to a verdict or damages, the plaintiff 
has the right to begin. 

In an action of covenant for improperly dismissing 
the plaintiff from the service of the defendant, 
(an attorney.) The plea alleged certain acts of 
misconduct on the part of the plaintiff, and that 
the defendant, before the discharge of the plain- 
tiff, having had notice of such misconduct, was 
forced to discharge him. 

Replication de injuria. 

The learned judge held, that on the pleadings the 
plaintiff was entitled to begin, and that it was 
necessary for the defendant to show that he 
knew of the alleged misconduct before he dis- 
missed the plaintiff. 

The court held, that the direction of the learned 
judge was correct, and discharged the rule for a 
new trial. 


Tis was an action of covenant brought 
by the plaintiff, an articled clerk, against 
the defendant, an attorney, for improper- 
ly dismissing him. The defendant plead- 
ed, that before the discharge the plaintiff 
had been guilty of certain acts of miscon- 
duct, which being made known to the de- 
fendant, he discharged the plaintiff. 

The plaintiff replied de njuria. 

On the trial before Lord Denman, C. J., 
at the Derbyshire Summer Assizes, 1844, 
a question arose as to the right to begin, 
and his Lordship held, that inasmuch as 
the burden of proof lay on the plaintiff to 
show that he had sustained some damage, 
he had the right to begin. 

His lordship, in summing up, told the 
jury that it ought to have been proved in 
support of the plea, that the defendant, at 
the time of the dismissal, had notice of the 
matters alleged against the plaintiff. 

Verdict for the plaintiff, damages £300. 

A rule nisi was afterwards obtained for 
a new trial, on the ground of misdirec- 
tion. 





Mr. Hill and Mr. Humfrey showed 
cause. 

The onus of proof was upon the plain- 
tiff, and it was for him to show that he 
had sustained some damage. The direc- 
tion, therefore, of the learned judge was 
correct. At all events, according to the 
case of Bird v. Higginson, 2 Ad. & Ellis. 
160, if a judge decides erroneously as 
to the right to begin, the court will not 
on that ground alone, grant a new trial. 
It is a matter upon which the judge must 
exercise his discretion. [Lord Denman, 
C. J., referred to the case of Curtis vy. 
Wheeler, Mood. & Mal. 493, where Lord 
Tenterden held, that where on the record 
the affirmation lies on the plaintiff, he is 
entitled to begin.]| The learned judges 
seem to have acted on different rules as to 
the right to begin, where by the pleadings 
the case of the plaintiff is admitted, and 
the defendant offers facts in excuse or 
justification of the act done. The follow- 
ing cases were cited: Hoggett v. Oxley, 
2 Mo. & Rob. 251. Burrell v. Nicholson, 1 
Mo. & Rob. 304. Carter v. Jones, 1 Mo. 
& Rob. 281. 


Mr. Whitehurst, Mr. Waddington and 
Mr. Meller, contra, contended that a deci- 
sion by a judge at nisi prius, as to the 
right to begin, was open to revision. Lew- 
as v. Lady Parker, 4 Ad. & Ellis, 838. 
Mills v. Barber, 1 Mee. & Wel. 425. 
Bonfield v. Smith, 2 Mo. & Rob. 519. 

As to the right to begin, it seems that 
the general rule, consistent with the vari- 
ous authorities on the subject, is, that the 
party should begin who is, by the state of 
the record, bound to call evidence in sup- 
port of his case. The case of the plain- 
tiff was admitted on the pleadings, and it 
was for the defendant to adduce evidence 
in support of his defence. The rule that 
has been adopted in some cases, with re- 
ference to the amount of damages, wheth- 
er nominal or otherwise, does not admit 
of general application. Cvtton v. James, 
Mo. & Mal. 273. Pearson v. Coles, 1 Mo. 
& Rob. 206. Pole v. Rogers, 2 Mo. & Rob. 
287. Reeve v. Underhill, 1 Mo. & Rob. 
440. Wootten v. Barton, 1 Mo. & Rob. 
518. Wood v. Morewood,3 Q.B. R. 440. 
Stanton v. Paton, 1 Car. & Ker. 148. 

Cur. adv. vult, 


Lord Denman, C. J., now delivered the 
judgment of the court—The most obvious 
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rule seems to be, that the plaintiff should 
begin, where he has any facts to prove to 
entitle him to a verdict to any amount of 
damages. Cases have occurred where 
the defendant, by admitting the cause of 
action stated on the record, may entitle 
him to open the proceedings at the trial. 
It appears expedient that the plaintiff 
should begin, in order that the judge, the 
jury and the defendant, should know the 
nature of the claim. 

What is called the right to begin, 
was, in many instances, rather a burden 
than a benefit ; and a general opinion pre- 
vailed that the decision of the judge was 
not open to revision. I never doubted 
that the plaintiff had the right to begin, 
whenever any thing was to be proved by 
him. The simplicity and easy applica- 
tion of this mode of practice re | com- 
mend it to adoption if the question was 
new. In an action of trespass, where the 
defendant justifies under a claim of right, 
he seeks to begin on the ground that the 
trespass is admitted, and the burden of 
proving the defence rests on him. 

To this the plaintiff answers, that he 
has a right to begin, because he goes for 
substantial damages, and therefore has a 
right to acquaint the jury with the extent 
of the mischief he has sustained. On such 
occasions the judge took upon himself to 
decide whether the plaintiff really went 
for substantial damages; and if he did, 
it was always assumed that he must be- 
gin. This practice has been much dis- 
cussed, and a resolution was some time 
since adopted, and signed by several of 
the judges, “ That in actions for libel, 
slander and injuries of the person, the 
plaintiff shall begin, although the affirma- 
tive issue is on the defendant.” This rule 
of practice is confined to the cases under 
consideration, and has left the practice on 
actions of contract in its former state. 
There seems to be the same general rea- 
son for adhering to the same practice in 
actions of contract as in actions of tort. 
The numerous decisions at nist prius need 
not be discussed; they only show the un- 
settled state of judicial opinion on this 
subject. But we think, on the present 
occasion, that the plaintiff was entitled to 
begin. 

On the other ground, we are of opinion 
that when the plea embodies the master’s 
knowledge with the cause of dismissal, 


that knowledge becomes a part of the de- 
scription of the offence, and might mislead 
in material points, by directing the plain- 
tiff’s attention to a different state of facts. 
There is, therefore, no ground for a 
new trial. 
Rule discharged. 


Pow vy. Taunton.—3d July, 1845. 
PATENT—NEWNESS OF INVENTION. 


Patent for the invention of a nipping lever for 
causing the rotation of wheels, shafts, or cylin- 
ders, under certain circumstances. The s 
cification claimed as the invention ‘‘ the nipping 
lever, with its tusk and sliding box, (before de- 
scribed,) applied to a rimmed wheel, or to a 
rimmed flange, for the purpose of causing the 
same to rotate or move rs gpd with any shaft, 
cylinder, or vther suitable machinery, which 
may be attached thereto.” The nipping lever 
was not new; but the application of it by means 
of the sliding box was new :—Held, that it must 
also appear that the use of sliding boxes was es- 
sential to the invention. 


Case for infringinging a patent. Pleas, 
(amongst others,) not guilty, and that the 
invention was not new. On the trial, be- 
fore Rolfe B., at the lent assizes at Liver- 
pool, in 1844, the jury found a verdict for 
the plaintiff. 


Temple obtained a rule nisi for a new 
trial, on the ground of misdirection to the 
jury, and cited Lord Adinger’s direction: 
in Lash v. Hague, Webst. Rep. 202, 207, 
and that the verdict was against evidence. 


Rotch and Crompton showed cause.— 
[They cited Saunders v. Aston, 3 B. and 
A. 881; Crane v. Price, 5 Scott, N. R., 
338; 12 Law Journ. C. P. 881.] 


J. Henderson, contra. 
cur. adv. vult. 


Lorp Denman, C. J., now delivered 
the judgment of the court.—In this case, 
there was a motion for a new trial in an 
action for the infringement of a patent, in 
which the plaintiff obtained a verdict up- 
on all the issues, one of which was upon 
a plea denying the novelty of the inven- 
tion. 

The patent was for the invention of a 





nipping lever for causing the rotation of 
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wheels, shafts, or cylinders, under certain 
circumstances, and, in the specification, 
the petitioner claimed as his invention 
“the nipping lever, with its tusk and sli- 
ding box, (before described,) applied to 
a rimmed wheel, or to a rimmed flange, 
for the purpose of causing the same to 
rotate or move together with any shaft, 
cylinder, or other suitable machinery 
which may be attached thereto.” The 
invention, in practice, was used chiefly 
for turning the windlasses of ships, and 
no question was made as to its utility. 
In summing up, the learned. judge before 
whom the cause was tried told the jury 
that the invention was new, if the appli- 
cation of a nipping lever to the surface 
of a wheel, by means of the sliding box- 
es, as a method of making the wheel re- 
volve, was new. 
As the plaintiff did not claim the inven- 
tion of the nipping lever, but only the ap- 
lication of it to a subject-matter, to which 
it had not been applied before, it was con- 
tended, for the defendant, that the mere 
application of a known instrument to a 
new purpose will not support a patent un- 
less the means or method of the applica- 
tion is also new. The application of a 
nipping lever to the surface of a wheel, 
for the purpose of making it revolve, may 
be new, but the mere novelty of the ap- 
plication is not enough: it must also ap- 
pear that the means essential for carrying 
the application into effect are new also. 
In the present case, the means for ap- 
plying the old invention to the new pur- 
pose are the sliding boxes ; and, if they 
are essential to the application, and novel 
as means for the purpose, the patent may 
be supported. It did not appear by the 
evidence that the sliding boxes were es- 
sential parts of the invention claimed ; 
but the learned judge told the jury, that, 
if the application of the nipping lever by 
means of the sliding boxes was new, the 
invention claimed was new; but left no 
question to them, as to whether the sliding 
boxes were or were not an essential or 
necessary part of the invention claimed. 
We think that the jury may have been 
misled by the mode in which the question 
was left to them, and that they may have 
considered that is was unimportant wheth- 
er the use of sliding boxes were necessa- 
ry or essential to the plaintiff’s invention, 
provided their use was new, 





Either they 


are essential, and not claimed, or they are 
not essential; and, in that case, there is 
no novelty: and we therefore think that 
the rule should be made absolute for a 
new trial. 


Rule absolute. 








Court of Common Pleas. 


Before the Right Honorable Sir NICHOLAS TIN. 
DAL Knight, and the rest of the Judges. 


Grarton v. Armirace.—WNov. 24, 1845, 
CONTRACT—WORK AND LABOR. 


Where A. contracted to give B. a design of a ma- 
chine, or a plan of making them, which would 
effectually answer, he can maintain an action for 
work and labor, although no such machine has 
ever been delivered. 


Tuts was an action for debt for work 
done, and materials for the same provided 
by the defendant. Plea, never indebted. 
The particulars of demand, delivered un- 
der a judge’s order, were as follows :— 
“1844, £s. d. 
December.—F or scheming and 
experimenting for, and ma- 
king a plan drawing of, a 
machine for the purpose of 
constructing and forming tu- 
bing to be applied to, and in 
the manufacture of, patent 
life-buoys, for the safety and 
preservation of boats and 
ship-wreck men with specifi- 
cation. Engaged three days 
at one guinea per day . . 
“ For workmen’s time in ma- 
king and fitting up drum or 
mandrill, with nuts and sta- 
ple, and attaching same to 
lathe, in accordance with 
plan, and experimenting 
therewith, de... . 2... i. 
“For the use of the lathe one 
a ae Cer 
For wood and iron to make 
the drum, and for brass tu- 
bing for the experiments . . 


3, 0 


5, 0 


0. 12, 0 


0. 5,0 


£5. 5,0” 
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At the trial, which took place before 
the under-sheriff of Middlesex, it appeared 
that the plaintiff was the inventor of an 
improved kind of life-buoy, and, being de- 
sirous of having an air-tube made for it, 
employed the defendant, a working engi- 
neer, for that purpose. The evidence of 
the contract entered into between parties 
was given by a person in the employment 
of the plaintiff, who swore, that “ the de- 
fendant came to the plaintiff’s shop in De- 
cember last, and said he wanted an im- 
proved air vessel for his life-buoy. The 
plaintiff said he should be able to give him 
a design of a machine, or a plan of ma- 
king them, which he thought would be 
found to answer very effectually. A buoy 
was brought.” Evidence was also given 
that the plaintiff and his workmen were 
employed for a week in drawing a plan 
and in making machines ; but no air-tube 
was ever perfected by him, nor were any 
goods ever appropriated or delivered to 
the defendant. The under-sheriff left the 
evidence to the jury, who returned a ver- 
dict to the plaintiff for 57. 5s. Leave, 
however, was reserved by the judge for 
the defendant to move to enter a non-suit. 
A rule nisi having been obtained for that 
purpose. 


Byles, Sergt., showed cause.—The un- 
der-sheriff was right in allowing this case 
to go to the jury. There was abundant 
evidence of work and labor performed by 
the plaintiff for the use of the defendant. 
There was no necessity for the air-tube to 
be perfected or delivered to the defendant. 
The action was brought, as the particulars 
of demand show, “ for scheming and ex- 
perimenting for, and making a plan draw- 
ing of, a machine,” which might be ap- 
plied to the defendants patent ; and such 
was the contract as proved by the evi- 
dence. Clark vy. Murnford, 3 Camp. 37. 


Dowling, Sergt., contra—The use of 
the count for work done, and materials 
for the same provided, shows that what 
the plaintiff sought to recover was the 
value of the air-tube, which he was to 
make forthe defendant. [Mawle,J.—Ifa 
man declares for work done, and materials 
provided, is he to be nonsuited if he fail to 
- that he furnished any materials ?] 

o; but the question here is, whether, if 
the work and labor be done upon a chattel 





which has never been appropriated or de- 
livered to the defendant, the plaintiff can 
recover. It is submitted that he cannot: 
the work done is, in such a case, performed 
for himself, and not for the defendant. So, 
here, the making an air-tube was the ob- 
ject of the parties. Atkinson v. Bell, 8 
B. & C., 283. 


Tindal, C. J—I am of opinion that 
this rule should be discharged. The pres- 
ent case is clearly distinguishable from 
that of Atkinson v. Bell. It is very true, 
as is there laid down by Mr. Justice Bay- 
ley, that, “ if you employ another to work 
up his own materials in making a chattel, 
then he may appropriate the produce of 
that labor and materials to any other per- 
son: no right to maintain any action rests 
in him during the progress of the work; 
but when the chattel has assumed the 
character bargained for, and the employ- 
er accepted it, the party employed may 
maintain an action for goods sold and de- 
livered, or, if the employer refuses to ac- 
cept a special action on the case for sueh 
refusal.” In that case, the substance of 
the contract was the sale and delivery of 
a chattel, and not work and labor perform- 
ed by the plaintiff for the use of the de- 
fendant. Here, there never was any in- 
tention on the part of the plaintiff to 
make any thing which might thereafter 
form the subject of an action for goods 
sold and delivered. At least, so I read 
the evidence. The plaintiff did what was 
required of him; he pointed out upon a 
plan, a mode of carrying into effect the 
object which the defendant had in view. 
The testimony of one of the witnesses 
was, that “the plaintiff said he should be 
able to give the defendant a design of a 
machine, or a plan of making them, 
which he thought would be found to an- 
swer very effectually.” It is clear that a 
count of this kind is divisible; a person 
can recover for the work of his mind as 
well as actual manual labor on materials 
supplied. This case, therefore, is distin- 
guishable from Atkinson v. Bell, and falls 
within the general principle, that, where 
work and labor are done by one person 
for another at his request, an action in re- 
spect thereof is maintainable. The rule 
must therefore be discharged. 


Cottman, J.—I am of the same opinion 
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The case of Atkinson v. Bell is clearly 
and manifestly distinguishable from the 
present. What the defendant ordered 
there was a spinning frame to be made 
for him by the plaintiff, for which the lat- 
ter was to be paid the price of the arti- 
cle itself when delivered by him. It was 
like the case of a tailor employed to make 
a coat of his own materials; the cause of 
action, if any, arises from the delivery of 
the coat, and, if not delivered, no action 
is maintainable for the work and labor be- 
stowed upon it. But, here, looking at the 
whole evidence, it is clear the contract 
was not to make a machine but to invent 
a mode by which a certain effect was to 
be produced. 


Maute, J.—I am of the same opinion, 
but do not think that any further light can 
be thrown by me upon the point. 


Earte, J., concurred. 
Rule discharged. 








Common Law Points. 





SALE—VESTING—EXECUTION. 


In August, 1843, the plaintiff agreed to 
sell to Douglas a house and furniture, of 
which Douglas was then tenant for six 
months; and the purchase money was to 
be paid on the completion of the title. 
Pending the completion of the title, the 
tenancy of Douglas expired; and the 
parties, by mutual consent, age pag 
rescinded the contract of sale, and a few 
days afterwards Douglas gave up the 
house and furniture to the plaintiff. But 
before Douglas had thus relinquished 
possession, the furniture had been taken 
In execution upon a judgment against him; 
and the question upon a special case was, 
whether the effect of the agreement for 
sale was to vest the property in Douglas 
from and after the date of the agreement. 
Alderson, B., observed :— This is a sale 
of the house and furniture; but no pro- 
perty passes till the completion of the con- 
tract, and before that event occurs the sale 
is rescinded by mutual consent. A third 
party has no right to intervene, and take 
the goods in execution ; otherwise nobody 





could safely sell a furnished house, with- 
out searching for judgments against the 
purchaser, even though he might have 
contracted to have the purchase money 
down. Judgment forthe plaintiff. Quan- 
yon v. Toogood, 13 Mees. & W. 27. 





BANKRUPT CERTIFICATES. 


The following case establishes an en- 
tirely new point. 

The defendant pleaded his certificate 
in bar of an action for work and labor. 
To show that the debt was not barred by 
the certificate, the plaintiff gave in evi- 
dence a memorandum signed by the de- 
fendant three days before the granting of 
the certificate, whereby, in consideration 
of the services performed, he promised to 
pay the debt by instalments of 76/. 13s. 
4d., each at certain dates mentioned there- 
in. The plaintiff was notified, with leave 
to move to enter a verdict for the instal- 
ment sued for. The court held that a 
precedent debt being a sufficient consider- 
ation for a promise to pay it, such a pro- 
mise is binding, whether made before or 
after certificate, provided it contains a 
distinct and unequivocal engagement per- 
sonally to pay notwithstanding the statu- 
tory discharge. 


BILL OF EXCHANGE—NOTICE OF DIS- 
HONOR. 


A., in London, to whose care a bill, 
bearing the endorsement of B., at Bruges, 
had been referred, “in case of need,” 
paid it supra protest, for B.’s honor, and 
immediately gave B. notice, and sent the 
bill to him. B. endorsed the bill to A., 
and returned it to him by the next post, 
and A. on the same day caused notice of 
the dishonor to be given to the drawer. 
It was held the notice was in time. Geod- 
all v. Polhill, 1 C. B.233. The following 
cases were referred to: Daly v. Slatter, 
4 C. & P. 200; Mertens v. Winnington, 1 
Esp. N.P.C.112; Woodthorpe v. Lawes, 
2M. & W.109; Alexander v. Burchfield, 
3 Scott, N. R. 555; Firth v. Thrush, 8 
B. & C. 387; 2 Man. & Ry. 359; Bever- 
idge v. Burgis, 3 Campb. 262. 








—- ee 





